3

V.

For the best experience, open this PDF portfolio in
Acrobat X or Adobe Reader X, or later.

Get Adobe Reader Now!



http://www.adobe.com/go/reader


Federal Register/Vol. 84, No. 35/Thursday, February 21, 2019/Proposed Rules

5389

DEFINITIONS OF MEASURES USED IN THE FINANCIAL RATIOS METHOD—Continued

Variables

Description

Net Income before Taxes/
Total Assets (%).

Nonperforming Loans and
Leases/Gross Assets (%).

Other Real Estate Owned/
Gross Assets (%).
Brokered Deposit Ratio ........

Weighted Average of C, A,
M, E, L, and S Component
Ratings.

Loan Mix Index .........cccecvennee

One-Year Asset Growth (%)

Income (before applicable income taxes and discontinued operations) for the most recent twelve months divided
by total assets.?

Sum of total loans and lease financing receivables past due 90 or more days and still accruing interest and total
nonaccrual loans and lease financing receivables (excluding, in both cases, the maximum amount recoverable
from the U.S. Government, its agencies or government-sponsored enterprises, under guarantee or insurance
provisions) divided by gross assets.2

Other real estate owned divided by gross assets.2

The ratio of the difference between brokered deposits and 10 percent of total assets to total assets. For institu-
tions that are well capitalized and have a CAMELS composite rating of 1 or 2, reciprocal deposits are deducted
from brokered deposits. If the ratio is less than zero, the value is set to zero.

The weighted sum of the “C,” “A,” “M,” “E”, “L”, and “S” CAMELS components, with weights of 25 percent
each for the “C” and “M” components, 20 percent for the “A” component, and 10 percent each for the “E”,
“L”, and “S” components.

A measure of credit risk described paragraph (a)(1)(ii)(B) of this section.

Growth in assets (adjusted for mergers 3) over the previous year in excess of 10 percent.# If growth is less than
10 percent, the value is set to zero.

1The ratio of Net Income before Taxes to Total Assets is bounded below by (and cannot be less than) —25 percent and is bounded above by

(and cannot exceed) 3 percent.

2(Gross assets are total assets plus the allowance for loan and lease financing receivable losses (ALLL).

3 Growth in assets is also adjusted for acquisitions of failed banks.

4The maximum value of the Asset Growth measure is 230 percent; that is, asset growth (merger adjusted) over the previous year in excess of
240 percent (230 percentage points in excess of the 10 percent threshold) will not further increase a bank’s assessment rate.

* * * * *

m 6. Revise § 327.16, paragraph (e)(2)(i)
to read as follows:

§327.16 Assessment pricing methods—
beginning the first assessment period after
June 30, 2016, where the reserve ratio of the
DIF as of the end of the prior assessment
period has reached or exceeded 1.15
percent.

* * * * *

(i) Application of depository
institution debt adjustment. An insured
depository institution shall pay a 50
basis point adjustment on the amount of
unsecured debt it holds that was issued
by another insured depository
institution to the extent that such debt
exceeds 3 percent of the institution’s
Tier 1 capital or, in the case of a
qualifying community banking
organization that elects to use the
community bank leverage ratio
framework under 12 CFR 3.12(a)(3), 12
CFR 217.12(a)(3), or 12 CFR
324.12(a)(3), CBLR tangible equity as
defined in 12 CFR 3.12(b)(2), 12 CFR
217.12(b)(2), or 12 CFR 324.12(b)(2), as
applicable. The amount of long-term
unsecured debt issued by another
insured depository institution shall be
calculated using the same valuation
methodology used to calculate the
amount of such debt for reporting on the

asset side of the balance sheets.
* * * * *

Dated at Washington, DC, on December 18,
2018.

By order of the Board of Directors.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Executive Secretary.

[FR Doc. 201902761 Filed 2—20-19; 8:45 am]
BILLING CODE 6714-01-P

FARM CREDIT ADMINISTRATION

12 CFR Part 614
RIN 3052-AD32

Advance Notice of Proposed
Rulemaking—Young, Beginning, and
Small Farmers and Ranchers

AGENCY: Farm Credit Administration.
ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Farm Credit
Administration (FCA, Agency, we, our)
is requesting comments on ways to
collect, evaluate, and report data on
how the Farm Credit System (FCS or
System) is fulfilling its mission to
finance and provide services to young,
beginning, and small (YBS) farmers,
ranchers, and producers or harvesters of
aquatic products (YBS Farmer(s)).
Additionally, we are seeking comments
on how FCA should define or clarify
key terms associated with the collection
and reporting of YBS data.

DATES: You may send comments on or
before May 22, 2019.

ADDRESSES: We offer a variety of
methods for you to submit comments on
this advance notice of proposed
rulemaking (ANPRM). For accuracy and
efficiency reasons, commenters are
encouraged to submit comments by

email or through the Agency’s website.
As facsimiles (fax) are difficult for us to
process and achieve compliance with
section 508 of the Rehabilitation Act, we
are no longer accepting comments
submitted by fax. Regardless of the
method you use, please do not submit
your comment multiple times via
different methods. You may submit
comments by any of the following
methods:

e Email: Send us an email at
regcomm@fca.gov.

e FCA website: https://www.fca.gov/.
Click inside the “Iwantto. . .” field
near the top of the page; select
“comment on a pending regulation”
from the dropdown menu; and click
“Go.”

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Barry F. Mardock, Deputy
Director, Office of Regulatory Policy,
Farm Credit Administration, 1501 Farm
Credit Drive, McLean, VA 22102-5090.

You may review copies of all
comments we receive at our office in
McLean, Virginia, or on our website at
http://www.fca.gov. Once you are in the
website, click inside the “I want to
. . .7 field near the top of the page;
select “find comment on pending
regulation” from the dropdown menu;
and click “Go.” We will show your
comments as submitted, but for
technical reasons we may omit items
such as logos and special characters.
Identifying information that you
provide, such as phone numbers and
addresses, will be publicly available.
However, we will attempt to remove



http://www.regulations.gov

http://www.regulations.gov

http://www.fca.gov

mailto:regcomm@fca.gov

https://www.fca.gov/
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email addresses to help reduce internet
spam.

FOR FURTHER INFORMATION CONTACT:
Salvatore Iannetta, Office of Regulatory
Policy, (703) 883—4326, David Grahn,
Office of General Counsel, (703) 883—
4145, TTY (703) 883—4056, Farm Credit
Administration, 1501 Farm Credit Drive,
McLean, VA 22102-5090.
SUPPLEMENTARY INFORMATION:

I. Objective

The purpose of this ANPRM is to
gather public input on how FCA might:

e Improve the accuracy, transparency,
and process by which FCA ensures that
YBS Farmer data is properly collected
and reported by the FCS.

e Clarify the definitions of terms
related to the collection, reporting, and
identification of YBS Farmer data.

¢ Ensure the definitions of YBS
Farmers and related terms remain
relevant and reflective of the evolving
agricultural economy.

¢ Evaluate the effectiveness of each
FCS institution’s YBS program to
achieve its mission of serving YBS
Farmers.

II. Background

The Farm Credit Act of 1971, as
amended (Act), requires each System
association to prepare a program for
furnishing sound and constructive
credit and related services to YBS
Farmers. Annually, each district bank
reports to FCA on the operations and
achievements by the associations under
the YBS programs. We provide a
summary and analysis of the results in
our annual report to Congress on the
condition of the System. We are
reviewing the methods used to collect
and report YBS data to ensure that it is
accurate, complete, and can be used
reliably in conjunction with other
related data reported by the System. As
part of our review, we are seeking
comments on methods and practices
that could be used to improve the
collection and reporting of YBS Farmer
data and the oversight of such.

The Act? authorizes the FCS 2 to
provide financing and services to
farmers and ranchers across the country
and Puerto Rico through FCS banks and
associations (collectively referred to as
“Institutions”). The Act also provides
FCA, an independent agency in the
executive branch of the Government,
authority to regulate and examine these

1See, 12 U.S.C. 2001 et seq.

2The System is comprised of borrower-owned
banks, associations, and service entities that
collectively provide financing and other services to
support agriculture and agriculture related
operations as well as certain related industries that
support U.S. agriculture.

Institutions.? The System is organized
around four banks that each supervise
and provide funding to associations
within each bank’s district. Except for
the authority of CoBank, ACB, to
finance and provide services to
agricultural cooperatives under title III
of the Act, agricultural lending and
other related services are provided
primarily through the associations.*

In establishing the FCS as a
government sponsored enterprise,
Congress provided farmers and ranchers
with an option of obtaining financing
through borrower-owned cooperatives
that give them the ability to participate
in the ownership, management, and
control of their lender and to ensure that
a source of financing dedicated to their
needs remains available.? One of the
specific Congressionally required
responsibilities of the System is
provided in section 4.19 of the Act (12
U.S.C. 2207), which requires FCS
associations to have a program “‘for
furnishing sound and constructive
credit and related services to young,
beginning, and small farmers and
ranchers”.® In addition, this section
requires that FCS banks report annually
to FCA about the operations and
achievements of the associations’
lending and service programs for YBS
Farmers.?” FCA’s regulations that
implement these requirements are
located at 12 CFR 614.4165. FCA
prepares an annual report on the
quantitative and qualitative results
achieved by the System and submits
this information to Congress when FCA
submits its annual report on the
condition of the System. FCA has
provided guidance and clarification on
the System’s YBS mission
responsibilities through bookletter (BL)
040 Revised—Providing Sound and
Constructive Credit to Young,
Beginning, and Small Farmers,
Ranchers, and Producers or Harvesters
of Aquatic Products 8 and annual call
reporting instructions. BL—040 Revised
provides the definition for each category
of YBS Farmers. As stated in the
bookletter, the three categories are
separate and distinct, and a loan to one
borrower may meet the definition for

3 See sections 5.7 and 5.9 of the Act (12 U.S.C.
2241 and 2243).

4CoBank, pursuant to title III of the Act, also has
authority to provide financing to certain rural
utilities projects. More detailed information on the
structure of the FCS can be found on at https://
www.fca.gov/.

5See section 1.1 of the Act (12 U.S.C. 2001).

6 See, section 4.19(a) of the Act (12 U.S.C.
2207(a)).

7 See. section 4.19(b) of the Act (12 U.S.C.
2207(b)).

8 BL—040 can be found at: FCA website—
Bookletters.

any or all of the categories, but a loan
does not have to meet all three to be
considered a loan to a YBS Farmer.

III. Potential Areas for Improvement

Reconciling YBS data can be
challenging. The current reporting
practices count the number of
transactions and volume of
commitments for System Institutions
that involve YBS Farmers. This
approach identifies the overall System
dollars committed to YBS Farmers
based on technology/data/standards
primarily developed in the 1990s. The
goal is to improve upon this approach
and provide more granularity for
reporting and tracking. For example, a
farmer can meet the requirements for
both a young and beginning farmer.
Under the current approach and
direction for reporting, this farmer’s
data would be separately counted and
reported in both the young and
beginning categories. This situation can
be compounded because more than one
Institution may be participating in the
financing of an individual YBS Farmer,
which allows each participation interest
to be counted and leads to further
duplication when the Institutions’
numbers are consolidated.

Due to the unique nature of this data,
some banks’ and associations’ collection
and reporting processes require
considerable manual review and
adjustment after retrieval from the core
accounting systems. This situation
creates difficulty in aligning YBS
Farmer data with other data sources and
reports generated from the Institutions’
core accounting systems. Finally, after
recent analysis of the YBS collection
and reporting practices of several banks
and associations, more guidance is
needed to ensure more uniform and
efficient collection and reporting of YBS
Farmer data.

The definitions for the YBS categories
have virtually remained the same since
1998, and other agricultural data
sources have similar, but not equivalent,
definitions. For example, since 1998, a
farmer falls within the “small” category
if the farmer “normally generates less
than $250,000 in annual gross sales of
agricultural or aquatic products”.
Several agricultural and economic
cycles have occurred since 1998, and we
are considering whether the $250,000
gross sales amount continues to be
appropriate or should be revised or
indexed to reflect the changes,
including the economic conditions
presently affecting agricultural
producers. In addition to these
challenges, several recent mergers of
FCS associations have resulted in
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unexpected variability in the YBS data
reported to FCA from the banks.

Based on the forgoing, FCA is
considering whether changes to our YBS
regulations are appropriate or needed.

IV. Request for Comments

We request and encourage any
interested person(s) to submit comments
on the following questions and ask that
you support your comments with
relevant data or examples. We remind
commenters that comments, and data
submitted in support of a comment, will
be available to the public through our
website.

We have organized our questions into
the following categories: Reporting of
YBS Farmer data and definitions of key
terms associated with YBS Farmer data.

A. Reporting of YBS Farmer Data

As described above, FCA requires
each FCS bank to obtain reports on the
activities for YBS Farmer programs from
the associations under its supervision.
These annual reports summarize the
operations and achievements of the YBS
Farmer programs in each district. The
banks then provide loan information for
YBS Farmers to FCA, and we include a
summary and analysis of the
information in our annual report to
Congress.

The reporting period for gross new
YBS lending is the calendar year.
Outstanding YBS loans include all loans
designated as YBS currently on the
books as of December 31st in the
reporting year. Because the YBS mission
is focused on each borrower group
separately, data are reported separately
for each of the three YBS borrower
categories. Since some loans fit within
more than one category, adding the
loans across categories cannot be done
to accurately measure of the System’s
YBS lending involvement. As such, we
are seeking comment on the following
questions to determine if the current
reporting structure is sufficient to
determine and report the FCS’s
activities that support Section 4.19 of
the Act:

1. Should loans continue to be
reported in all the existing categories in
which they fit? Alternatively, should
loans be reported in seven mutually
exclusive categories: Young; beginning;
small; young and small; young and
beginning; beginning and small; and
young, beginning, and small?

2. When reporting YBS Farmer
program performance, which would be
more useful, a focus on the dollar
volume of loans, the number of loans,
the number of YBS Farmers that
received credit and services, a
combination of these, or all?

3. Under FCA’s regulations, the term
‘“services,” as used in section 4.19(a) of
the Act, includes leases and related
services made by System banks and
direct lender associations under titles I
or IT authorities. As such, how
appropriate is it for lease activity to be
reported for YBS purposes? Should
leases and services be reported together
with or separately from loans?

The preamble to FCA’s Final Rule on
YBS Farmers (12 CFR 614.4165) © stated
the objective for the rule is to ensure
that the System provides sound and
constructive credit and services to YBS
farmers and ranchers through: Clear,
meaningful, and results-oriented
guidelines for System YBS policies and
programs; and enhanced reporting and
disclosure to the public on the System’s
performance and compliance with its
statutory YBS mission. To evaluate this
objective further, we are seeking
comment to determine if there is
additional information we should
collect to better measure the System’s
performance in fulfilling its YBS
mission.

4. What additional elements or
measurements would be useful in
determining the FCS’s compliance with
and mission performance under section
4.19 of the Act and FCA regulations at
12 CFR 614.41657

5. What are ways Institutions could
pool resources to ensure all eligible YBS
Farmers are being served?

6. In what ways could Institutions use
investment authorities to assist YBS
Farmers, and should such investments
be reported separately from YBS Farmer
loan data?

B. Definitions of Key Terms Associated
With YBS Farmer Data

FCA defines Young, Beginning, and
Small farmers in Bookletter 040—
Revised “Providing Sound and
Constructive Credit to Young,
Beginning, and Small Farmers,
Ranchers, and Producers or Harvesters
of Aquatic Products”. These definitions
have virtually remained the same since
1998. Additionally, the categories
remain separate and distinct. However,
a loan to one borrower may meet the
definition for any or all categories, but
a loan does not have to meet all three

to be considered a loan to a YBS Farmer.

The following are the current
definitions used for YBS farmers:

Young farmer: A farmer, rancher, or
producer or harvester of aquatic
products who is age 35 or younger as of
the loan transaction date.

Beginning farmer: A farmer, rancher,
or producer or harvester of aquatic

969 FR 16470, March 30, 2004.

products who has 10 years or less
farming, ranching, or aquatic experience
as of the loan transaction date.

Small farmer: A farmer, rancher, or
producer or harvester of aquatic
products who normally generates less
than $250,000 in annual gross sales of
agricultural or aquatic products.

We are seeking comments on the
following questions:

Young Farmer

7. Given the trends in the average age
of farmers, ranchers, and aquatic
operators and the transfer of operations
from one generation to the next, does
the current age limit remain
appropriate? If not, what would be a
more meaningful age threshold for a
“young” farmer and why?

8. Should the young farmer
designation change for a borrower’s
outstanding loans once they age beyond
the threshold?

9. What additional clarification is
needed on who qualifies as a young
farmer? For example, should the
following criteria apply to the
determination of whether a person is a
young farmer and to what extent:

a. Ownership in the agricultural or
aquatic operation.

b. Ownership of agriculture land only.

c. Financial control in the agricultural
or aquatic operation.

d. Exposure to production risk in the
agricultural or aquatic operation.

Beginning Farmer

10. Is the 10-year threshold still
appropriate, and if not, what would be
an appropriate threshold and why?

11. Should the beginning farmer
designation change for a borrower’s
outstanding loans once the years of
experience exceed the threshold?

12. What additional clarification is
needed on who qualifies as a beginning
farmer? For example, should the
following criteria apply to the
determination of whether a person is a
beginning farmer and to what extent:

a. Ownership in the agricultural or
aquatic operation.

b. Ownership of agriculture land only.

c. Financial control in the agricultural
or aquatic operation.

d. Exposure to production risk in the
agricultural or aquatic operation.

Small Farmer

13. What criteria should FCA consider
in determining whether to maintain or
change the $250,000 threshold? For
example, should we consider thresholds
adopted by other government agencies
for their definition of “small” farmers?

14. Would it be appropriate to index
or benchmark the economic measure





5392

Federal Register/Vol. 84, No. 35/Thursday, February 21, 2019/Proposed Rules

used at specified points in the future to
ensure the threshold is current and a
reasonable measure? If so, what would
be an appropriate interval and
benchmark?

15. Should the terminology “normally
generates” be more clearly defined for
reporting purposes? Would a multi-year
median or olympic average 19 be a more
meaningful measure?

16. Should the measurement for farm
or aquatic income reflect a more stable
metric compared to the current measure
of annual gross sales of agricultural or
aquatic products?

17. Should a borrower be considered
a small farmer if:

a. They have not yet generated
agricultural or aquatic income?

b. They only own agricultural land
and no agricultural income is produced?

18. Should there be a time period
established over which no agricultural
or aquatic income is generated that
would disqualify the classification of
“small farmer” from continuing?

19. Should the small farmer
designation change for a borrower’s
outstanding loans if they grow beyond
the threshold?

20. Should the small farmer measure
account for such items as amount of
acreage farmed as well as the
production value generated?

Other Reporting Definitions: Material
Ownership and Closely Held Entity—
Determining whether an entity is a
young or beginning farmer.

21. What family connections among
individuals who own/operate an entity
should be considered to determine
whether the entity meets the age or
years of experience thresholds?

22. With respect to farming, ranching,
and aquatic operations performed
through legal entities:

a. What young or beginning farmer
ownership thresholds should be used to
determine that an operation/entity is a
young or beginning farmer? 11

b. How should the percentage of
ownership in the entity by individuals
that meet the requirements for a young
or beginning farmer affect the threshold?

c. If a single person’s ownership share
is not sufficient to meet the threshold,
should more than one person be
allowed to jointly meet the threshold?

d. What, if any, overall income
threshold should be considered for an
entity to be classified as a young or
beginning farmer?

10 Olympic average refers to an average of
numbers after removing the highest number and the
lowest number.

11 Ag a reference, section 506(m) of the Federal
Crop Insurance Act (7 U.S.C. 1508(m)) sets the
minimum beneficial interest level for crop
insurance purposes at 5 percent.

23. In determining whether an entity
is a young or beginning farmer, over
what minimum time period should the
Agency provide for an association to
make the determination, or should the
determination be made at a specific
point, for example, at the time the loan
is applied for or closed?

In addition to the questions listed
above, we are interested in receiving
comments on other aspects of the
collection and reporting of YBS Farmer
data. If providing such information,
please designate responses as
“Additional Comments”.

Dated: February 12, 2019.
Dale L. Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2019-02884 Filed 2—20-19; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2019-0036; Airspace
Docket No. 19—ACE-1]

RIN 2120-AA66

Proposed Amendment of Class E
Airspace; Charleston, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace extending
upward from 700 feet above the surface
at Charleston, Mississippi County
Airport in Charleston, MO. The FAA is
proposing this action due to the
decommissioning of the Charleston non-
directional radio beacon (NDB).

DATES: Comments must be received on
or before April 8, 2019.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590, telephone (202)
366—9826, or (800) 647-5527. You must
identify FAA Docket No. FAA-2019-
0036; Airspace Docket No. 19—ACE—1, at
the beginning of your comments. You
may also submit comments through the
internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except federal holidays.

FAA Order 7400.11C, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at http://www.faa.gov/air_traffic/
publications/. For further information,
you can contact the Airspace Policy
Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11C at NARA, call (202)
741-6030, or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT: John
Witucki, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5900.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend Class E airspace at Charleston,
Mississippi County Airport, in support
of standard instrument approach
procedures for IFR operations at the
airport.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
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Document Date Adams Accession No. or Federal Register citation or website

NUREG-1927, Revision 1, “Standard Review Plan | June 2016 ................. ML16179A148.
for Renewal of Specific Licenses and Certificates
of Compliance for Dry Storage of Spent Nuclear

Fuel”.

NUREG—-2214, “Managing Aging Processes in Stor- | October 2017 ............ ML19214A111.
age (MAPS) Report”.

NRC Temporary Instruction 2690/011, “Review of | January 2018 ............ ML17167A268.

Aging Management Programs at Independent
Spent Fuel Storage Installations”.

Nuclear Energy Institute NEI 14-03, Revision 2, | December 2016 ......... ML16356A210.
“Format, Content and Implementation Guidance
for Dry Cask Storage Operations-Based Aging
Management”.

NUREG-2224, “Dry Storage and Transportation of | July 2018 ................... ML18214A132.
High Burnup Spent Nuclear Fuel” (Draft for Com-
ment).

NUREG/CR-7198, Revision 1, “Mechanical Fatigue | October 2017 ............ ML17292B057.
Testing of High-Burnup Fuel for Transportation
Applications”.

NUREG/CR-7203, “A Quantitative Impact Assess- | September 2015 ........ ML15266A413.
ment of Hypothetical Spent Fuel Reconfiguration
in Spent Fuel Storage Casks and Transportation

Packages”.

Oak Ridge National Laboratory; Wang, J.-A., H. | September 2016 ........ ORNL/SR-2016/424, Available at: https://www.energy.gov/sites/
Wang, H. Jiang, Y. Yan, B.B. Bevard, J.M. prod/files/2017/02/f34/10Documentation%20DataCollect
Scaglione; “FY 2016 Status Report: Documenta- CIRFT%20TestsRodEndsHydrideReorTest.pdf.

tion of All CIRFT Data including Hydride Reorien-
tation Tests”.

Electric Power Research Institute, “Susceptibility As- | September 2015 ........ EPRI-3002005371. The EPRI report is publicly available at the
sessment Criteria for Chloride-Induced Stress www.epri.com website.

Corrosion Cracking (CISCC) of Welded Stainless
Steel Canisters for Dry Cask Storage Systems”.
Electric Power Research Institute, “Aging Manage- | March 2017 ............... EPRI-3002008193. The EPRI report is publicly available at the

ment Guidance to Address Potential Chloride-In- www.epri.com website.
duced Stress Corrosion Cracking of Welded
Stainless Steel Canisters”.

NUREG/CR-7030, “Atmospheric Stress Corrosion | October 2010 ............ ML103120081.
Cracking Susceptibility of Welded and Unwelded
304, 304L, and 316L Austenitic Stainless Steels
Commonly Used for Dry Cask Storage Containers
Exposed to Marine Environments”.

NUREG/CR-7170, “Assessment of Stress Corrosion | February 2014 ........... ML14051A417.
Cracking Susceptibility for Austenitic Stainless
Steels Exposed to Atmospheric Chloride and Non-
Chloride Salts”.

NUREG-1949, “Safety Evaluation Report Related to | January 2015 ............ ML15022A146.
Disposal of High-Level Radioactive Wastes in a
Geologic Repository at Yucca Mountain, Nevada,”
Volume 2: Repository Safety Before Permanent

Closure.
V. Conclusion Dated at Rockville, Maryland, this 16th day ~ACTION: Proposed rule.
of January 2020.
The NRC determined that the For the Nuclear Regulatory Commission. SUMMARY: The Farm Credit
petitioners do not present information Annette L. Vietti-Cook, Administration (FCA, we, or our)

proposes to repeal the regulatory
requirement that production credit
associations (PCAs) amortize their loans

that supports the requested changes to
the regulations or provides substantial
increase in the overall protection of

Secretary of the Commission.
[FR Doc. 2020-01026 Filed 1-22—-20; 8:45 am]
BILLING CODE 7590-01-P

oty T KRG curront segulati Farm Credit Systom (FCS or Systom)
satety. The ’s current regulations

conti};lue to provide for the agdequate FARM CREDIT ADMINISTRATION associations to address amortization
protection of public health and safety tltlrogghdthellllc'reéht ulllderv:n}lng

and to promote the common defense 12 CFR Parts 614 standards and mfternal controis.

and security. DATES: You may send us comments on

RIN 3052-AC92 £ March 23, 2020.
For the reasons cited in Section III of or before March 23, 2020

this document, the NRC is denying Amortization Limits ADDRESSES: We offer a variety of
PRM-—72—_8. methods for you to submit comments.

AGENCY: Farm Credit Administration. For accuracy and efficiency reasons,
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commenters are encouraged to submit
comments by email or through FCA’s
website. As facsimiles (fax) are difficult
for us to process and achieve
compliance with section 508 of the
Rehabilitation Act, as amended, we are
no longer accepting comments
submitted by fax. Regardless of the
method you use, please do not submit
your comment multiple times via
different methods. You may submit
comments by any of the following
methods:

e Email: Send us an email at reg-
comm@fca.gov.

e FCA Website: http://www.fca.gov.
Click inside the “Iwantto. . .” field
near the top of the page; select
“comment on a pending regulation”
from the dropdown menu; and click
“Go.” This takes you to an electronic
public comment form.

e Mail: David P. Grahn, Director,
Office of Regulatory Policy, Farm Credit
Administration, 1501 Farm Credit Drive,
McLean, VA 22102-5090.

You may review copies of comments
we receive at our office in McLean,
Virginia, or on our website at http://
www.fca.gov. Once you are on the
website, click inside the “I want to
. . .” field near the top of the page;
select “find comments on a pending
regulation” from the dropdown menu;
and click “Go.” This will take you to the
Comment Letters page where you can
select the regulation for which you
would like to read the public comments.
We will show your comments as
submitted, including any supporting
data provided, but for technical reasons
we may omit items such as logos and
special characters.

Identifying information that you
provide, such as phone numbers and
addresses, will be publicly available.
However, we will attempt to remove
email addresses to help reduce internet
spam.

FOR FURTHER INFORMATION CONTACT:
Lori Markowitz, Senior Policy Analyst,

Office of Regulatory Policy, (703)

883—-4487, TTY (703) 883—4056,

markowitzl@fca.gov or
Richard A. Katz, Senior Counsel, Office

of General Counsel, (703) 883—4020,

TTY (703) 884—4056, katzr@fca.gov.
SUPPLEMENTARY INFORMATION:

L. Objectives

The objectives of the proposed rule
are to:

e Repeal regulatory provisions that
impose amortization limits on PCA
loans; and

¢ Require associations to address loan
amortization in their credit
underwriting standards and internal
controls.

II. Background

Historically, the Farm Credit System
(FCS or System) was comprised of
different types of institutions that made
loans for different purposes. The former
Federal land banks, through their agent
Federal land bank associations (FLBAs)
made real estate loans for terms of 5 to
40 years that were secured by first liens
on realty while PCAs made short- and
intermediate-term operating loans for
terms not exceeding 10 years, although
aquatic loans could mature within 15
years.! Congress did not intend for
FLBAs and PCAs to compete with each
other because they were both members
of the cooperative FCS.

The Agricultural Credit Act of 1987
(1987 Act) 2 significantly restructured
the FCS through mandatory and
voluntary mergers, and the transfer of
direct lending authority from banks to
associations. For example, the 1987 Act
authorized Farm Credit Banks 3 to
transfer their real estate lending
authority in specific territories to their
agent FLBAs, which then became
Federal land credit associations
(FLCAS). The 1987 Act also allowed
PCAs to voluntarily merge with FLCAs
or FLBAs to form agricultural credit
associations (ACAs). As a result of
mergers and corporate restructurings
that have taken place over the past 32
years, there are currently 68 ACAs, each
with a separate PCA and FLCA
subsidiary, and 1 freestanding FLCA.

Since the 1987 Act became law, we
have periodically issued regulations that
implement the statutory authorities of
System banks and associations to make,
participate in, and buy and sell other

1Over the decades, Congress has repeatedly
extended the maturity on PCA loans, so farmer-
borrowers would have easier payment terms as
capital equipment became increasingly expensive.
Originally the maximum term to maturity for
operating loans was three years. See Agricultural
Credits Act of 1923, Public Law 503 section 202(c),
42 Stat. 1454, 1456, (March 4, 1923). The Farm
Credit Act of 1956 authorized PCAs to make loans
that matured in 5 years. See Public Law 809, section
104(b), 70 Stat. 659, 664, (July 26, 1956). In 1961,
Congress expanded the maturity for PCAs loans to
7 years. See Public Law 87-343, section 1(b), 75
Stat. 758 (Oct. 3, 1961). An amendment in 1978
allowed PCA loans to aquatic producers and
harvesters to mature in 15 years. See Public Law
95-443, 92 Stat. 1066 (Oct. 10, 1978). The Farm
Credit Act Amendments of 1980 allowed PCAs to
make 10-year loans to farmers and ranchers under
policies approved by their funding banks See Public
Law 96-592, section 204, 94 Stat. 3437, 3441, (Dec.
24, 1980).

2 See Public Law 100-233, 101 Stat. 1568 (January
6, 1988).

3 Section 410 of the 1987 Act created a Farm
Credit Bank in each district by requiring the Federal
land bank to merge with the Federal Intermediate
Credit Bank, which funded or discounted short- and
intermediate-term loans for PCAs and other
financing institutions. Section 7.12 of the Act
allows Farm Credit Banks to merge.

interests in, loans to eligible borrowers.
Pursuant to statute, these regulations
also establish how the powers and
obligations of the constituent banks or
associations are consolidated, and to the
extent necessary, reconciled in the
successor institutions created by the
1987 Act.% As FCS institutions
restructured and merged, and the
agricultural economy evolved in
subsequent years, FCA revised these
regulations from time to time so the
System could adjust to changing market
conditions.

Our original regulations in 1990
authorized FLCAs to make long-term
real estate loans for terms of not less
than 5 years, nor more than 40 years,
while ACA long-term real estate loans
could have terms to maturity of between
10 and 40 years.5 These regulations also
authorized ACAs to make and guarantee
short- and intermediate-term loans, and
provide similar financial assistance for
most eligible borrowers for not more
than 10 years, although loans to aquatic
producers and harvesters could mature
within 15 years.® PCAs could make or
guarantee loans, and provide similar
financial assistance to most borrowers
for terms of not more than 7 years
unless policies approved by their
funding bank allowed such loans to
mature within 10 years.” However,
PCAs could also make and guarantee
loans to producers and harvesters of
aquatic products for up to 15 years for
major capital expenditures, such as
vessels and shore facilities.® These
differences in the authorities of ACAs
and PCAs to lend to aquatic producers
and harvesters, and to make operating
loans for terms between 7 and 10 years
still remain in effect in our regulations.

In 1997, FCA amended its regulations
governing lending authorities, credit
underwriting, and loan terms and
conditions so associations could better
meet their borrowers’ credit needs. At
the time, freestanding PCAs needed
greater flexibility so they could offer
farmers and ranchers easier credit terms
to buy expensive equipment and other
chattels. As amended, § 614.4040(a)(2),
which remains in effect today, allows
PCAs to make loans with maturities of
10 years or less, but amortize them over
a period of up to 15 years. Under this
regulation, PCA loans that amortize
within 15 years must comply with

4The applicable provisions of the Act are: Section
7.2(b) ACBs; 7.6(c) for FLCAs; and 7.8(b) for ACAs.

5 See 12 CFR 614.4030(a) (1991) for FLCA long-
term real estate mortgage loans and 12 CFR
614.4050(a) (1991) for ACA long-term real estate
mortgage loans.

6 See 12 CFR 614.4050(b) (1991).

7 See 12 CFR 614.4040(a) (1991).

8 See 12 CFR 614.4040(b) (1991).
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specific conditions, which are detailed
below.

In 1997, FCA also made a substantive
revision to the ACA lending authority
regulation, § 614.4050, to recognize the
statutory authority of ACAs to make
long-term real estate loans that mature
in not less than 5 years nor more than
40 years, rather than between 10 and 40
years, as the regulation previously
specified. The preamble to the proposed
rule issued in 1996 stated that the
original version of § 614.4050
emphasized that ACAs had “the option
to make loans under their short- and
intermediate-term lending authority
without requiring a first lien on real
estate if the term is 10 years or less.? By
amending this regulation, FCA
recognized that ACAs also had the
option of making loans with maturities
between 5 and 10 years under either
their long-term, or short-and
intermediate-term authorities, as
appropriate.1©

III. A New Lending Environment and
Input From the System

Although the regulations governing
loan maturity and amortization for title
I and II loans have not been revised
since 1997, the environment in which
the System operates has changed
significantly over the past 22 years.
During this time, the System has
restructured and consolidated into
larger, but fewer banks and associations.

Because of these changes, the System
has periodically asked FCA to review
and revise these regulations. A
widespread perception exists in the
System that the current regulations have
created a discrepancy between PCA and
ACA lending authorities. A common
criticism is that the regulations permit
ACA parents to make 10-year operating
loans to borrowers, without any
restriction on amortization, while PCA
subsidiaries cannot amortize the same
loans for a period longer than 15 years.

The Farm Credit Council (FCC), on
behalf of its members, submitted a letter
in response to FCA’s request for public
comment on our most recent Statement
on Regulatory Burden, which we issued
in 2017.11 The FCC stated that PCA and
ACA loan authorities should be updated
to reflect current System structure.
According to the commenter, “There is
no statutory basis to maintain

9 See 61 FR 16403, 16408 (Apr. 15, 1996).

10]d.

11 See 82 FR 22762, May 18, 2017. Since 1993,
FCA has issued Statements on Regulatory Burden
approximately every five years, and asks the public
to identify regulations that may duplicate other
requirements, are ineffective, are not based on law,
or impose burdens that are greater than the benefits
received.

restrictions on PCA real estate lending,
or that loans amortize within a period
of 15 years . . ., or whether the
customer already owns the land or is
purchasing it.” The FCC also
commented that “amortization and
repayment should be a matter of
appropriate credit administration, not
regulation.”

IV. Proposed Rule

A. Overview

In response to the restructuring of the
System, changes in the agricultural
economy, and input we received from
the FCS, we are proposing to revise
§§614.4040, 614.4050, and 614.4200.
Briefly, the proposed rule would repeal
the provision in the PCA regulation,
§614.4040 that imposes restrictions on
the amortization of PCA loans. FCA is
also proposing conforming, non-
substantive changes to the ACA
regulation, § 614.4050. As discussed in
greater details below, the proposed rule
would amend §614.4200, to address
factors that FCA expects direct lenders
to consider as they develop credit
underwriting standards and
amortization schedules for loans that
amortize over a period that is longer
than their term to maturity.

B. Proposed Changes to the Lending
Authority Regulations

The proposed rule would repeal
§614.4040(a)(2) which restricts PCAs
from amortizing any loan over a period
that is longer than 15 years. More
specifically, the proposed rule would
rescind regulatory provisions that allow
PCAs to amortize loans over periods
longer than the terms to maturity under
policies approved by their funding
banks, subject to the following
conditions: (1) Such loans are amortized
over a period that does not exceed 15
years, (2) each such loan can be
refinanced only if the PCA determines
at the time of refinancing that the loan
meets its loan policies and underwriting
criteria, (3) No refinancing may extend
repayment beyond 15 years from the
date of the original loan, and (4)
acquiring unimproved real estate is not
the sole purpose of the loan. FCA also
proposes to repeal §614.4040(a)(3),
which states that short- and
intermediate-term PCA loans must have
maturities that are appropriate for the
purpose and underlying collateral of the
loan, and that comply with the
requirements of §§614.4150 and
614.4200. As discussed below, the
proposed rule would amend § 614.4200
to require all FCS direct lenders to
address loans that amortize over a
period that is longer than their terms to

maturity in their credit underwriting
standards and internal controls.

Existing § 614.4040(a)(1) implements
section 1.10(b) of the Act, which sets
forth the terms to maturity for short- and
intermediate-term PCA loans. For this
reason, FCA is not proposing any
substantive changes to these regulatory
provisions. However, we are making
conforming amendments to
§ 614.4040(a), such as renumbering its
paragraphs, now that we are planning to
repeal §§614.4040(a)(2) and (3).

FCA is not proposing any substantive
changes to the ACA lending authority
regulation, § 614.4050. Pursuant to
section 7.8(b) of the Act, this regulation
consolidates and, to the extent
necessary, reconciles the lending
powers that ACAs inherited from their
constituent PCAs and FLBAs or FLCAs.
Accordingly, this regulation grants
ACAs maximum flexibility to exercise
their short-, intermediate, -and long-
term lending authorities to meet the
credit needs of their borrowers. Thus, as
noted above, ACAs have the option of
making loans between 5 and 10 years
either under their PCA or their FLBA/
FLCA authority. Also, ACAs are subject
to less stringent regulatory requirements
than PCAs regarding aquatic loans, and
loans that mature between 7 and 10
years.

However, FCA is proposing to
restructure §615.4050 so it follows the
same format as the regulations
governing the lending authorities of
FLCAs and PCAs. The proposed rule
would combine existing §§ 614.4050(a)
and (b) into a single provision. As a
result, proposed § 614.4050(a) would
cover the ACAs’ authority to make both
long-term real estate loans, and short-,
and intermediate-term loans. Existing
§614.4050(c) and (d), which address
loan participations and other interests
in loans, would be redesignated as
§614.4050(b) and (c), respectively.
Thus, the regulations for FLCAs, PCAs,
and ACAs would all have the same
structure and format.

C. FCA’s Position on Loan Amortization

The Act establishes the terms to
maturity on loans made by direct
lenders operating under titles I or II.
However, the statute does not prohibit
an association from amortizing a loan
over a longer time.12 Indeed, an
amortization schedule that exceeds the
term of the loan is often used to provide
borrowers with easier credit repayment
terms for the acquisition of various

12 Neither the overall structure and text of the
Act, nor its legislative history, indicates that
Congress intended to require System loans to
amortize in the same period of time as their terms
to maturity.
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assets, especially equipment and other
capital expenditures.

Amortizing a loan over a term that is
longer than the term to maturity would
result in a balloon payment. That
balloon payment can either be repaid at
the end of the loan term or refinanced
into a new loan. This decision to
refinance a balloon loan at the due date
of the loan is based on many factors,
including the borrower’s current
financial position. However, the lender
will not know at the time of origination
whether the loan will be refinanced at
maturity. FCA views loan amortization
as a credit underwriting issue, not a
legal authority issue. While FCA
recognizes that some loans need to be
amortized for a period that is longer
than the terms to maturity, the
amortization period should not extend
beyond the useful life of the asset being
financed.

Our proposed rule would require
System direct lenders 13 that amortize
loans over timeframes that are longer
than their terms to maturity to
specifically address loan amortization in
their credit underwriting standards.4
More specifically, this proposal would
add a new paragraph at the end of
§614.4200 to require such FCS
institutions to establish loan
amortization schedules for balloon loans
that are: (1) Consistent with their loan
underwriting standards that they adopt
pursuant to § 614.4150, and (2)
appropriate to the type and purpose of
the borrower’s loan, the expected useful
life of the asset being financed, and the
repayment capacity of the borrower.

This regulation identifies the issues
that FCA expects FCS direct lenders to
address in their credit underwriting
standards if the amortization period is
longer than the term of such loans. We
emphasize that the proposed rule would
not prescribe credit underwriting
standards. Instead, it provides System
institutions wide latitude to develop
credit underwriting parameters that
meet their borrowers’ needs for different
types of loan products. This regulatory

13 Gurrently, all direct lenders operating under
title I and II are associations. All Farm Credit banks
operating under title I of the Act have transferred
authority to their associations to make real estate
mortgage loans directly to eligible borrowers under
title I of the Act. Section 1.13 of the Act grants these
banks residual authority to make real estate
mortgage loans directly to borrowers in a
geographic area where there are no active
associations. For this reason, proposed
§614.4150(c) specifically refers to the direct
lending authorities of Farm Credit Banks and the
agricultural credit bank.

14FCA emphasizes that System banks and
associations that do not offer their customers
balloon loans that amortize over a longer timeframe
than the term to maturity would not be required to
comply with proposed §614.4200(c).

framework also enables each System
direct lender association to tailor its
loan underwriting standards to its own
structure and operations.

In developing credit underwriting
standards for balloon loans, we expect
every association to base its decisions
on safety and soundness factors, and it
must be able to defend its decisions if
examiners question its choices. One of
the purposes of this provision is to
preclude short- or intermediate-term
loans from being continually refinanced
at maturity.

V. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), FCA hereby certifies that the
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
Each of the banks in the System,
considered together with its affiliated
associations, has assets and annual
income in excess of the amounts that
would qualify them as small entities.
Therefore, System institutions are not
“small entities”” as defined in the
Regulatory Flexibility Act.

List of Subjects in 12 CFR Part 614

Agriculture, Banks, Banking, Flood
insurance, Foreign trade, Reporting and
recordkeeping requirements, Rural
areas.

For the reasons stated in the
preamble, part 614 of chapter VI, title 12
of the Code of Federal Regulations is
proposed to be amended as follows:

PART 614—LOAN POLICIES AND
OPERATIONS

m 1. The authority citation for part 614
is revised to read as follows:

Authority: 42 U.S.C. 4012a, 4104a, 4104b,
4106, and 4128; secs. 1.3, 1.5, 1.6, 1.7, 1.9,
1.10, 1.11, 2.0, 2.2, 2.3, 2.4, 2.10, 2.12, 2.13,
2.15, 3.0, 3.1, 3.3, 3.7, 3.8, 3.10, 3.20, 3.28,
4,12, 4.12A, 4.13B, 4.14, 4.14A, 4.14D, 4.14E,
4.18, 4.18A, 4.19, 4.25, 4.26, 4.27, 4.28, 4.36,
4.37,5.9,5.10,5.17,7.0,7.2,7.6, 7.8, 7.12,
7.13, 8.0, 8.5 of the Farm Credit Act (12
U.S.C. 2011, 2013, 2014, 2015, 2017, 2018,
2019, 2071, 2073, 2074, 2075, 2091, 2093,
2094, 2097, 2121, 2122, 2124, 2128, 2129,
2131, 2141, 2149, 2183, 2184, 2201, 2202,
2202a, 2202d, 2202e, 2206, 2206a, 2207,
2211, 2212, 2213, 2214, 2219a, 2219b, 2243,
2244, 2252, 2279a, 2279a-2, 2279b, 2279¢-1,
2279f, 2279f—1, 2279aa, 2279aa—5); sec. 413
of Pub. L. 100-233, 101 Stat. 1568, 1639.

m 2. Section 614.4040 is amended by
revising paragraph (a) to read as follows:

§614.4040 Production credit associations.
(a) Short- and intermediate-term

loans. Production credit associations are

authorized to make or guarantee short-

and intermediate-term loans and
provide other financial assistance for a
term of:

(1) Not more than 7 years;

(2) More than 7 years, but not more
than 10 years, as set forth in policies
approved by the funding bank; or

(3) Not more than 15 years to
producers and harvesters of aquatic
products for major capital expenditures,
including but not limited to the
purchase of vessels, construction or
purchase of shore facilities, and similar
purposes directly related to the
operations of producers or harvesters of

aquatic products.
* * * * *

m 3. Section 614.4050 is amended by:
m a. Removing the introductory text;
m b. Revising paragraph (a);
m c. Removing paragraph (b); and
m d. Redesignating paragraphs (c) and
(d) as paragraphs (b) and (c)
respectively.

The revision reads as follows:

§614.4050 Agricultural credit
associations.

(a) Terms to maturity on loans.
Agricultural credit associations are
authorized to make or guarantee, subject
to requirements of § 614.4200:

(1) Long-term real estate mortgage
loans with maturities of not less than 5
nor more than 40 years, and continuing
commitments to make such loans;

(2) Short- and intermediate-term
loans and provide other similar
financial assistance for a term of not
more than:

(i) 10 years; or

(ii) 15 years to aquatic producers and
harvesters for their aquatic operations.
* * * * *

m 4. Section 614.4200 is amended by
adding paragraph (c) to read as follows:

§614.4200 General requirements.
* * * * *

(c) Loan amortization. If a direct
lender amortizes a loan over a period of
time that is longer than the term to
maturity under §§ 614.4000(a),
614.4010(a), 614.4030(a), 614.4040(a), or
614.4050(a)(1) or (2), it must establish a
loan amortization schedule that is:

(1) Consistent with its loan
underwriting standards adopted
pursuant to § 614.4150; and

(2) Appropriate to the type and
purpose of the loan, expected useful life
of the asset being financed, and the
repayment capacity of the borrower.

Dated: January 14, 2020.
Dale Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2020-00785 Filed 1-22-20; 8:45 am]
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purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FARM CREDIT ADMINISTRATION
12 CFR Part 620

RIN 3052—-AD37

District Financial Reporting

AGENCY: Farm Credit Administration.
ACTION: Proposed rule.

SUMMARY: The Farm Credit
Administration (FCA, we, or our)
proposes amending the regulation
governing how a Farm Credit bank
presents information on its related
associations when preparing annual
bank financial statements on a stand-
alone basis. We propose to provide an
additional presentation option that
would allow the related association
financial information to be in a
supplement.

DATES: You may send us comments on
or before March 9, 2020.

ADDRESSES: We offer a variety of
methods for you to submit comments.
For accuracy and efficiency reasons,
commenters are encouraged to submit
comments by email or through FCA'’s
website. As facsimiles (fax) are difficult
for us to process and achieve
compliance with section 508 of the
Rehabilitation Act, we are no longer
accepting comments submitted by fax.
Regardless of the method you use,
please do not submit your comment
multiple times via different methods.
You may submit comments by any of
the following methods:

e Email: Send us an email at reg-
comm@fca.gov.

e FCA website: http://www.fca.gov.
Click inside the “Iwant to. . .” field
near the top of the page; select
“comment on a pending regulation”
from the dropdown menu; and click
“Go.” This takes you to an electronic
public comment form.

e Mail: Barry F. Mardock, Deputy
Director, Office of Regulatory Policy,
Farm Credit Administration, 1501 Farm
Credit Drive, McLean, VA 22102-5090.

You may review copies of comments
we receive at our office in McLean,

Virginia, or on our website at http://
www.fca.gov. Once you are on the
website, click inside the “I want to. . .
field near the top of the page; select
“find comments on a pending
regulation” from the dropdown menu;
and click “Go.” This will take you to the
Comment Letters page where you can
select the regulation for which you
would like to read the public comments.
We will show your comments as
submitted, but for technical reasons we
may omit items such as logos and
special characters. Identifying
information that you provide, such as
phone numbers and addresses, will be
publicly available. However, we will
attempt to remove email addresses to
help reduce internet spam.

FOR FURTHER INFORMATION CONTACT:

Technical information: Joi Neal,
Senior Accountant, Office of Regulatory
Policy, (703) 883-4223, TTY (703) 883—
4056.

Legal information: Laura McFarland,
Senior Counsel, Office of General
Counsel, (703) 883—-4020, TTY (703)
883—4056.

SUPPLEMENTARY INFORMATION:
I. Objective

The objective of the proposed rule is
to improve shareholder access to district
financial information by providing an
additional method of presenting
financial information on a bank’s related
associations to those banks preparing
annual financial statements on a stand-
alone basis.

’s

II. Background

FCA regulation §620.2(g) currently
provides a Farm Credit bank with two
alternatives for reporting information on
its related associations within the bank’s
Annual Report to Shareholders. The
first alternative, located in § 620.2(g)(1),
allows each bank to issue a combined or
consolidated report on the Farm Credit
bank and its related associations. This
presentation requires using a footnote
disclosure that summarizes the bank’s
“stand-alone” balance sheet and income
statement. The second alternative,
located in § 620.2(g)(2), allows issuance
of a bank’s annual financial statements
on a stand-alone basis, where limited
financial information on the bank’s
related associations is placed in a
footnote. This footnoted information
may be unaudited but must include a
condensed statement of condition and

statement of income for the related
associations. The § 620.2(g)(2)
alternative was primarily added to the
regulation in recognition of the creation
of the Agricultural Credit Bank (ACB).2
There is only one ACB in the System
and it has both association stockholders
and cooperative entity stockholders,
requiring special consideration in
reporting presentations to ensure the
two groups of stockholders understand
the information being disclosed.

When adding the § 620.2(g)(2)
alternative in 1997, FCA explained that
because both methods of presenting
combined bank and related association
financial information were consistent
with Generally Accepted Accounting
Principles (GAAP) provisions at the
time, FCA made both alternatives
available to all the banks.? However,
whichever presentation is used, it must
both comply with GAAP and provide
the most meaningful disclosure to
shareholders. Thus, each year Farm
Credit banks may select from either
reporting presentation when issuing
their annual reports as long as it
complies with GAAP and serves to
provide the most meaningful disclosure
to bank shareholders.

In November 2018, all four of the
Farm Credit banks jointly requested that
FCA amend §620.2(g)(2) by allowing
disclosure of related association
financial information in a separate
supplement to a bank’s Annual Report
to Shareholders instead of through use
of a footnote within the annual report.
We evaluated the merits of the banks’
request and concluded permitting use of
a supplement instead of a footnote in a
bank’s Annual Report to Shareholders
could be beneficial so initiated this
rulemaking. Nothing in this proposed
rulemaking affects quarterly reporting
requirements.

III. Section-by-Section Analysis

FCA has consistently stated that the
relationship between a bank and its
related associations is an important one
that warrants discussion in the financial
statements and reports provided by the
banks. Further, we believe that a bank’s
shareholders need financial information
not just on the bank but also on the

1The ACB structure resulted from the merger of
the Title III Banks for Cooperatives and a Farm
Credit Bank, resulting in the merged entity known
as CoBank, ACB.

2 See 62 FR 15089, March 31, 1997.
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bank’s related associations to properly
evaluate the operations and financial
position of the district which the bank
funds.

A. Use of a Supplement When Issuing
Bank-Only Annual Financial
Statements

We propose revising § 620.2(g)(2) to
allow a Farm Credit bank to use either
a footnote or a supplement to provide
financial information on its related
associations when preparing the bank’s
annual financial statements on a stand-
alone basis. Specifically, we propose
adding regulatory language to
§620.2(g)(2) that would allow Farm
Credit banks issuing the bank’s financial
statements on a stand-alone basis within
its Annual Report to Shareholders to
provide financial information on their
related associations either through
footnote or a supplement if such a
presentation is both allowable under
GAAP and serves as the most
meaningful disclosure presentation for
the bank’s shareholders. We believe
permitting use of a supplement could
facilitate shareholders locating and
understanding district information.
However, to preserve flexibility in how
the annual report of a bank is presented,
we are not proposing to remove the
existing method of reporting
information on a bank’s related
associations within a footnote.

As proposed, all information provided
through use of either a footnote or a
supplement would still be considered
part of the bank’s annual report and
therefore subject to the same accuracy,
distribution, and internal control
requirements of the annual report itself.
We are proposing language specifying
this to ensure the use of a supplement
is not considered a separate, financial
report. Further, we are specifically
proposing that if a supplement
presentation is used, it be distributed
along with the bank’s annual report. We
do not believe allowing separate
distribution of the supplement would
achieve the stated purpose of facilitating
shareholder comprehension of the
financial condition of the bank and its
district operations, including those of its
related associations. All the financial
information needs to be available to
shareholders at the same time to
accomplish that goal. Also, we believe
the proposed requirement to have the
supplement distributed along with the
annual report information that it
addresses will have little financial
consequence to the bank’s annual report
distribution costs. A Farm Credit bank
using the § 620.2(g)(2) presentation
method is allowed under FCA
regulation § 620.4(b)(1) to distribute its

annual report exclusively through
website postings, absent a significant
event posing a material effect on the
bank’s related associations.?

We also propose that if a supplement
is used that the supplement be
referenced within the body of the bank’s
annual report. We propose requiring a
reference to the supplement within the
annual report to ensure shareholders
know where the additional information
is available. We believe this proposed
requirement is in keeping with
recognizing the supplement is a part of
the annual report and, just as the report
would direct the reader to a footnote or
appendix, it should direct the reader to
the supplement.

B. Reporting District Information When
Issuing Bank-Only Annual Financial
Statements

We propose adding language to
§620.2(g)(2) that the summary financial
information on associations included as
part of the bank’s annual report be
presented on a combined basis with the
bank’s information. FCA believes that
shareholder and investors use the
combined financial information to
evaluate the operations and financial
position of the district. Proposed
changes to § 620.2(g)(2) would facilitate
this use by requiring combined financial
information of each bank and its related
associations. Although the
supplemental district information
required by § 620.2(g)(2) is not a full set
of financial statements, we believe the
proposed condensed statements will
provide information that is meaningful
to stakeholders and investors, without
providing the extensive detail captured
in the Systemwide audited reports.

We are also proposing language to
clarify that the current § 620.2(g)(2)
option for banks to issue the related
associations’ financial information on
an unaudited basis extends to all the
financial information provided for the
related associations, whether in a
footnote or the proposed supplement.
Currently, some may believe only the
condensed statements of income and
condition named in the rule text may be
unaudited. It is our intent that the
proposed language removes any
perceived ambiguities in the existing
rule text of § 620.2(g)(2) regarding which
information may be unaudited. This
clarification would not affect the
existing requirement that the footnote or
the proposed supplement disclose the
basis of presentation if different from
the presentation of the bank-only annual
financial statements.

3 See 66 FR 14299, dated March 12, 2001.

Additionally, we propose amending
the § 620.2(g)(2) regulatory text to
emphasize that the financial
information provided by a bank on its
related associations (when preparing
annual bank financial statements on a
stand-alone basis) is not limited to the
named condensed statements of income
and condition. We propose this change
because we believe additional
information is, and should be, provided
as part of the bank’s annual report.
Examples of district information that we
would expect to see in either the
footnote or proposed supplement of a
bank’s annual report include, but are
not limited to, the following:

e The nature of business relationships
between System entities within the
bank’s district;

e Summary of District financial
information for the preceding three
years;

e Summary of district loan portfolio,
discussing concentration risks and
significant changes in credit quality,
nonperforming assets, past due loans,
loan loss allowance and reserves, and
loan aging analysis within the district as
compared to previous years.

e A description of combined
association investments;

¢ Districtwide capital levels and
regulatory ratios;

e Summary of key districtwide
income statement line items and
profitability measures; and

e A description of any qualified and
nonqualified districtwide defined
pension plan(s), including each plan’s
current funding status, accrued benefit
obligation and projected benefit
obligation, and key actuarial
assumptions.

We believe the proposed change,
along with the above list of items, will
provide meaningful transparency on the
financial condition of each Farm Credit
District.

IV. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), FCA hereby certifies that the
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
Each of the banks in the System,
considered together with its related
associations, has assets and annual
income in excess of the amounts that
would qualify them as small entities.
Therefore, System institutions are not
“small entities” as defined in the
Regulatory Flexibility Act.
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List of Subjects in 12 CFR Part 620

Accounting, Agriculture, Banks,
banking, Reporting and recordkeeping
requirements, Rural areas.

For the reasons set forth in the
preamble the FCA proposes to amend 12
CFR part 620 as follows:

PART 620—DISCLOSURE TO
SHAREHOLDERS

m 1. The authority citation for part 620
is revised to read as follows:

Authority: Secs. 4.3, 4.3A,4.19,5.9,5.17,
5.19 of the Farm Credit Act (12 U.S.C. 2154,
2154a, 2207, 2243, 2252, 2254); sec. 424 of
Pub. L. 100-233, 101 Stat. 1568; sec. 514 of
Pub. L. 102-552, 106 Stat. 4102.

Subpart A—General

m 2. Amend § 620.2 by revising
paragraph (g) to read as follows:

§620.2 Preparing and filing reports

* * * * *

(g) Each Farm Credit institution shall
present its reports in accordance with
generally accepted accounting
principles and in a manner that
provides the most meaningful
disclosure to shareholders.

(1) Any Farm Credit institution that
presents its annual and quarterly
financial statements on a combined or
consolidated basis shall also include in
the report the statement of condition
and statement of income of the
institution on a stand-alone basis. The
stand-alone statements may be in
summary form and shall disclose the
basis of presentation if different from
accounting policies of the combined or
consolidated statements.

(2) Any Farm Credit bank that
prepares its annual financial statements
on a stand-alone basis must also provide
financial information on its related
associations as part of its annual report.
The information on the related
associations must be presented on a
combined basis with the bank’s
financial information and, at a
minimum, include both a condensed
statement of condition and a statement
of income. The combined bank and
association financial information may
either be in the footnotes of the bank’s
annual report or located in a
supplement to the report. All combined
information provided through either a
footnote or a supplement will be
considered part of the bank’s annual
report, subject to the same annual report
preparation, distribution, and accuracy
requirements of part 620.

(i) The combined bank and
association financial information may
be unaudited but must disclose the basis

of presentation if different from
accounting policies used for the bank-
only financial statements.

(1) If the combined bank and
association financial information is
presented in the form of a supplement,
the supplement must be referenced
within the bank’s annual report and
accompany the annual report when
distributed.

* * * * *

Dated: December 17, 2019.
Dale Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2019-27573 Filed 1-6—20; 8:45 am]
BILLING CODE 6705-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MB Docket Nos. 19-311, 13—-249; FCC 19-
123; FRS 16313]

All-Digital AM Broadcasting,
Revitalization of the AM Radio Service

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: The Federal Communication
Commission proposes to amend its rules
to allow AM broadcasters to use all-
digital transmissions. All-digital AM
broadcasting has the potential to
provide a more reliable and robust radio
signal than analog, as well as auxiliary
digital services.

DATES: Comments may be filed on or
before March 9, 2020 and reply
comments may be filed on or before
April 6, 2020. Written comments on the
Paperwork Reduction Act proposed
information collection requirements
must be submitted by the public, Office
of Management and Budget (OMB), and
other interested parties on or before
March 9, 2020.

ADDRESSES: You may submit comments,
identified by MB Docket No. 19-311, by
any of the following methods:

o Federal Communications
Commission’s Website: http://
apps.fcc.gov/ecfs/. Follow the
instructions for submitting comments.

e Mail: Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although the Commission continues to
experience delays in receiving U.S.
Postal Service mail). Commercial
overnight mail (other than U.S. Postal
Service Express Mail and Priority Mail)
must be sent to 9050 Junction Drive,
Annapolis Junction, MD 20743. U.S.

Postal Service First Class, Express, and
Priority mail must be addressed to 445
12th Street SW, Washington DC 20554.
All filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

e People With Disabilities: Contact
the FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email: FCC504@fcc.gov
or phone: 202-418-0530 or TTY: 888—
835-5322.

For detailed instructions for submitting
comments and additional information
on the rulemaking process, see the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
James Bradshaw, Deputy Division Chief,
Media Bureau, Audio Division (202)
418-2739; Christine Goepp, Attorney
Advisor, Media Bureau, Audio Division,
(202) 418-7834. For additional
information concerning the Paperwork
Reduction Act (PRA) information
collection requirements contained in
this document, contact Cathy Williams
at 202—418-2918, or via the internet at
Cathy.Williams@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking (NPRM), MB
Docket Nos. 19-311, 13—-249; FCC 19—
123, adopted on November 22, 2019,
and released on November 25, 2019.
The full text of this document will be
available for public inspection and
copying via ECFS, and during regular
business hours at the FCC Reference
Information Center, Portals II, 445 12th
Street SW, Room CY-A257,
Washington, DC 20554. The full text of
this document can also be downloaded
in Word or Portable Document Format
(PDF) at http://www.fcc.gov/ndbedp.

Initial Paperwork Reduction Act of
1995 Analysis

The NPRM in document FCC 19-123
seeks comment on proposed rule
amendments that may result in
modified information collection
requirements. If the Commission adopts
any modified information collection
requirements, the Commission will
publish another notice in the Federal
Register inviting the public to comment
on the requirements, as required by the
Paperwork Reduction Act, Public Law
104-13; 44 U.S.C. 3501-3520. In
addition, pursuant to the Small
Business Paperwork Relief Act of 2002,
the Commission seeks comment on how
it might further reduce the information
collection burden for small business
concerns with fewer than 25 employees.
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FARM CREDIT ADMINISTRATION
12 CFR Part 652
RIN 3052-AC70

Federal Agricultural Mortgage Corporation Funding and Fiscal Affairs; Farmer Mac Risk-Based
Capital Stress Test, Version 5.0

AGENCY: Farm Credit Administration.
ACTION: Advance notice of proposed rulemaking.

SUMMARY: In this advance notice of proposed rulemaking (ANPRM), the Farm Credit Administration
(FCA, we, us, our) is requesting comments on alternatives to using credit ratings issued by nationally
recognized statistical ratings organizations (NRSRO or credit rating agency) in regulations addressing the
Risk-Based Capital Stress Test (RBCST or stress test) for the Federal Agricultural Mortgage Corporation
(Farmer Mac or FAMC). Recent legislation requires every Federal agency to remove any references to
credit ratings from its regulations and to substitute them with other standards of creditworthiness
considered appropriate. Additionally, in response to this same legislative emphasis on ensuring
appropriate prudential oversight of derivatives transactions, we are considering whether the RBCST
should include a more explicit and comprehensive capital charge for counterparty risk stemming from
derivative transactions. Lastly, through the ANPRM we are seeking public input on how we might revise
the operational and strategic business planning requirements for FAMC to place greater emphasis on
diversity and inclusion.

DATES: You may send comments on or before August 15, 2011.

ADDRESSES: We offer a variety of methods for you to submit comments. For accuracy and efficiency
reasons, commenters are encouraged to submit comments by e-mail or through the FCA's Web site. As
facsimiles (fax) are difficult for us to process and achieve compliance with section 508 of the
Rehabilitation Act, we no longer accept comments submitted by fax. Regardless of the method you use,
please do not submit your comment multiple times via different methods. You may submit comments by
any of the following methods:





E-mail: Send us an e-mail at reg-comm@fca.gov.

FCA Web site: http://www.fca.gov. Select "Public Commenters", then "Public Comments", and
follow the directions for "Submitting a Comment".

Federal eRulemaking Portal: http://www.regulations.gov. Follow the instructions for submitting
comments.

Mail: Laurie A. Rea, Director, Office of Secondary Market Oversight, Farm Credit
Administration, 1501 Farm Credit Drive, McLean, VA 22102-5090.

You may review copies of all comments we receive at our office in McLean, Virginia, or on our Web site
at http://www.fca.gov. Once you are in the Web site, select "Public Commenters", then "Public
Comments", and follow the directions for "Reading Submitted Public Comments". We will show your
comments as submitted, including any supporting data provided, but for technical reasons we may omit
items such as logos and special characters. ldentifying information that you provide, such as phone
numbers and addresses, will be publicly available. However, we will attempt to remove e-mail addresses
to help reduce Internet spam.

FOR FURTHER INFORMATION CONTACT:

Joseph T. Connor, Associate Director for Policy and Analysis, Office of Secondary Market Oversight,
Farm Credit Administration, McLean, VA 22102-5090, (703) 883-4280, TTY (703) 883-4434,

Or

Laura McFarland, Senior Counsel, Office of the General Counsel, Farm Credit Administration, McLean,
VA 22102-5090, (703) 883-4020, TTY (703) 883-4020.

SUPPLEMENTARY INFORMATION:

l. Objective
The purpose of this ANPRM is to gather public input on how FCA might:
Revise existing Farmer Mac RBCST regulations to replace data from credit rating agencies.
Comprehensively address derivative counterparty exposure in the RBCST; and

Revise operational and strategic business planning requirements to place greater emphasis on
diversity and inclusion.

. Background

Farmer Mac is an institution of the Farm Credit System, regulated by FCA through the FCA
Office of Secondary Market Oversight (OSMO). Farmer Mac was established and chartered by Congress
to create a secondary market for agricultural real estate mortgage loans, rural housing mortgage loans, and
rural utilities loans, and it is a stockholder-owned instrumentality of the United States. Title VIII of the
Farm Credit Act of 1971, as amended, (Act) governs Farmer Mac.!

On July 21, 2010, the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010
(Dodd-Frank Act) was enacted.? Section 939A of the Dodd-Frank Act requires Federal agencies to
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review all regulatory references to NRSRO credit ratings and replace those references with other
appropriate standards for determining creditworthiness. The Dodd-Frank Act further provides that, to the
extent feasible, agencies should adopt a uniform standard of creditworthiness for use in regulations,
taking into account the entities regulated and the purposes for which such regulated entities would rely on
the creditworthiness standard.

The FCA uses credit rating agency data in its RBCST regulations for Farmer Mac. Section 8.32
of the Act required FCA to establish a risk-based capital stress test for Farmer Mac's portfolio.® This
stress test determines the level of regulatory capital necessary for Farmer Mac to maintain positive capital
during a 10-year period where stressful credit and interest rate conditions occur. We first published
regulations on the stress test, and other requirements related to section 8.32 of the Act, in the Federal
Register at 66 FR 19048 (April 12, 2001). Since then, we revised the stress test several times, most
recently to capture capital requirements for Farmer Mac's rural utilities authorities. The existing RBCST
for Farmer Mac is contained in 12 CFR part 652, subpart B, and it currently relies, in part, on NRSRO
credit ratings when calculating regulatory minimum capital requirements.

We have comprehensively reviewed our regulations that use or rely on credit ratings, including
other sections in part 652 which govern Farmer Mac’s non-program investments and liquidity reserve
requirements. This ANPRM is one of several notices and proposed rules on which we will be seeking
public input relating to use of credit ratings in our rules.

A. Farmer Mac Programs

Under the Farmer Mac | program, FAMC guarantees prompt payment of principal and interest on
securities representing interests in, or obligations backed by, mortgage loans secured by first liens on
agricultural real estate or rural housing. It also purchases, or commits to purchase, qualified loans or
securities backed by qualified loans directly from lenders. Under the Farmer Mac Il program, FAMC
purchases and securitizes portions of certain loans guaranteed by the U.S. Department of Agriculture,
including farm ownership and operating loans and rural business and community development loans.
Farmer Mac also guarantees the timely payment of principal and interest on the securities created from
these loans. In 2008, Congress granted Farmer Mac the authority to purchase and guarantee securities
backed by loans to rural electric and telephone utility cooperatives as program business.* Farmer Mac
also provides a secondary market for USDA-guaranteed farm program and rural development loans.

B. Risk-based Capital and Credit Ratings

Under our rules, Farmer Mac’s regulatory capital must be sufficient so that it would remain
positive during the 10-year time horizon of the stress test. One component of the RBCST accounts for the
risk of loss on specific types of program investments (i.e., investments backed by agricultural real estate
mortgage loans, rural housing loans, or rural utility cooperative loans) that include credit enhancement
features. In this context, credit risk is adjusted downward based on the whole-letter credit rating of the
counterparty on AgVantage and similarly structured assets. The adjustment is made to recognize the risk-
reducing strength of the counterparty’s general obligation backing of these securities. These securities are
further backed by eligible loan collateral.

Another component of the RBCST estimates counterparty risk associated with non-program
investments, e.g., corporate debt, asset-backed securities and mortgage- related securities. In this context,
the RBCST reduces earnings at rates related to the cumulative historical default and recovery rates of
corporate debt by whole-letter credit rating category as published by Moody’s Investor Services.® The
RBCST’s calculations in each of these two components use five whole-letter rating categories. It then
assigns counterparties into these categories by referencing ratings issued by an NRSRO for the
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counterparty. The regulations, in turn, specify the change in expected cash flows during the stress period
to reflect the risk of default by a counterparty based in part on the assigned ratings category. The changes
in cash flows decrease projected losses on program assets and decrease earnings on non-program
investments, which then translate to changes in equity over the modeling horizon and affect the required
minimum regulatory capital calculated by the stress test.

FCA initially chose to use NRSRO ratings in the RBCST as a source of objective and neutral
third-party assessments of the credit risk for particular instruments and counterparties. We used ratings
because they were readily and publicly available. The use of NRSRO ratings was also, at the time,
believed to offer enhanced consistency in credit evaluation across different components of the RBCST.
In 2010, the Dodd-Frank Act addressed, in part, the structure of credit rating agencies, requiring revisions
and imposing other requirements in an effort to resolve the conflicts of interest and other difficulties
believed to be at the center of the 2008-2009 financial market crisis. The Dodd-Frank Act also
guestioned the value of these ratings when used as the primary data source in the assessment of the
creditworthiness of a security or money market instrument. In connection with that, the Dodd-Frank Act
requires every Federal agency to remove any reference to, or reliance on, credit rating agencies in its
regulations and replace any such reference with an alternative standard of credit worthiness considered
appropriate for the regulatory purpose. As a result, we are seeking suggestions on what alternative data
sources would be most appropriate for the RBCST.

C. Considerations and Objectives for a New Approach to Quantifying Relative
Creditworthiness

FCA believes that any new standard of creditworthiness should distinguish between different
levels of credit risk, in an accurate and timely manner, and be transparent in its approach. We believe it
should also be applied consistently across the multiple components of the RBCST and be reasonably
simple, while not unduly burdensome to apply and not be easily subject to manipulation. FCA recognizes
that any resulting system will likely involve trade-offs among these objectives, e.g., simple versus
accurate and timely, accurate and timely versus not burdensome to apply.

To eliminate the use of NRSRO ratings in calculating risk-based capital requirements for Farmer
Mac, we need to develop an alternative basis to assess counterparty risk. One approach may be to
identify objective criteria that Farmer Mac could apply to categorize credit exposures into different risk
classes and assess counterparty risk accordingly. The criteria may be broadly designated. For example,
credit exposures could be divided into government and non-government, secured and unsecured, or other
categories, such as maturity. Such a broad approach, however, may not be able to sufficiently and
consistently account for difference in relative risk among exposures that fall into the same category. FCA
may also consider adopting criteria that reference certain financial or other metrics related to the obligor
or counterparty. To be meaningful, the criteria would need to account for or bear a reasonable correlation
to the potential riskiness of default among different obligors or counterparties. Any criteria would also
need to be readily obtainable for all relevant counterparties by FCA, Farmer Mac and the public or it
might not be sufficiently transparent and objective. The standards would need to ensure that the
investment or position is not speculative, and carries credit risk appropriate for Farmer Mac’s risk profile
and the authorized purposes for non-program investments. As any new counterparty risk evaluation
approach is initiated, there is the potential for increased risk as the new system is implemented.

FCA might also consider an approach that builds on Farmer Mac’s internal credit review process
and allows it to assign risk ratings to various categories and assess risk based on qualitative and
guantitative standards set by FCA regulations. For example, FCA could assign loss rate estimates based
on Farmer Mac’s internal ratings or some modification of such, as reviewed or approved by FCA —or
simply review or approve Farmer Mac’s mapping of its assigned risk ratings to estimated loss rates. This





approach would be more subjective than the alternative discussed above but could allow FCA to leverage
the data collection and analysis already performed by Farmer Mac. Under this approach, FCA would
likely rely heavily on the supervisory process to make sure that Farmer Mac is strictly following its
internal guidelines and not assuming high levels of credit risk.

Questions (1) through (11) of Section 111 of this ANPRM address this topic.

D. Counterparty Risk on Derivatives

As part of our Dodd-Frank Act review and the increasing emphasis by the financial industry on
ensuring appropriate prudential oversight of derivatives transactions, we are also considering whether the
RBCST should include a more explicit and comprehensive capital charge for counterparty risk stemming
from derivative transactions.

The RBCST produces a single comprehensive capital requirement for Farmer Mac by modeling
changes in cash flows under a specific statutory stress scenario. We believe there may be opportunities to
revise the RBCST to add a representation of counterparty default exposure on derivatives transactions by
considering both net replacement cost as well as current exposure to individual cash flows based on an
assessment of the counterparty’s creditworthiness.

Questions (12) and (13) of Section I11. of this ANPRM address this topic.

E. Capital and Business Planning

As part of this ANPRM, we are seeking input on how we might revise § 652.60(b) on operational
and strategic business planning requirements to place greater emphasis on diversity and inclusion in both
Farmer Mac’s personnel as well as the borrowers and lenders who benefit from its secondary market
activities.

We believe an integral part of promoting and achieving inclusion and diversity can be
accomplished through an effective operational plan that includes strategies to seek out qualified loans
from a diverse group of sources and provides rural lenders with financing products that serve a diverse
array of borrowers, such as small, beginning, new, disabled, female, and minority farmers, ranchers, and
rural homeowners, as well as cooperatives with diversity of ownership. We believe promotion of
inclusion and diversity should also extend to non-traditional agricultural producers, such as local food
systems, organic or specialty crop farmers, and community-supported agriculture.

Additionally, we are considering whether Farmer Mac's operational and strategic plans should
include strategies and actions to achieve diversity and inclusion within FAMC’s workforce, management,
and governance structure, as well as an assessment of the progress FAMC has made in this area. We are
also contemplating whether the plans should describe FAMC's succession programs.

Questions (14) and (15) of Section I11. of this ANPRM address this topic.

I11. Request for Comments

FCA regulations governing the Farmer Mac RBCST contain specific references to credit ratings
issued by NRSROs for purposes of calculating regulatory minimum capital requirements. FCA is issuing
this ANPRM to identify standards that may be appropriate replacements for credit ratings issued by
NRSROs, which maintain compliance with statutory design requirements for the RBCST. Other
regulatory agencies have also issued ANPRMs as part of their process to address references to credit



http://ww3.fca.gov/readingrm/handbook/FCA%20Regulation/652.060.docx

http://ww3.fca.gov/readingrm/handbook/FCA%20Regulation/652.060.docx



ratings in their capital regulations and prudential standards.® We encourage any interested person(s) to
submit comments on the following questions and ask that you support your comments with relevant data
or examples. We remind commenters that comments and data submitted in support of a comment are
available to the public through our rulemaking files.

1. What core principles would be most important in FCA’s development of new standards of
creditworthiness?

2. What qualitative and quantitative standards would FCA need to set to implement an approach
that relied on the Farmer Mac to generate internal estimates of counterparty risk exposures?
What are the strengths and weaknesses of such an approach?

3. Is it important that FCA’s approach to replacing its reliance on credit rating agency data be
consistent with that of other financial regulators or with those of other Farm Credit System institutions?
If so, how important and why?

4. What specific creditworthiness or investment criteria should FCA use in its RBCST regulation?

5. What types of objective criteria should be used to differentiate credit exposures and apply
meaningful counterparty risk estimates in the RBCST?

6. Should different criteria be used for different broad classes of investments or exposures? If so,
what perverse incentives or other unintended consequences could that lead to? For example, could
criteria that are perceived to be more flexible or subjective for a given asset class incent the regulated
entity to accept a proportion of exposure to that asset class relative to its entire program (or non-program)
portfolio that it might deem excessive without that incentive?

7. What approach would estimate a meaningful and consistent level of counterparty risk for a
variety of exposures by employing publicly available qualitative and quantitative metrics, such as
individual obligor credit spreads and/or financial ratio analysis to estimate probability of default and
recovery rates?

8. Alternatively, could such estimates be reasonably made at the level of the market (e.qg.,
identifying an index of industry sector spreads and stratifying spreads into certain ranges) and mapped to
loss rates set by FCA?

9. How might a set of loss rates be developed for each spread stratum?

10. Are there any existing objective tools or approaches that could readily replace references to
ratings issued by NRSROs in the RBCST?

11. What other approaches or methodologies not discussed above should FCA consider?

12. What methodologies or approaches should FCA consider to more explicitly incorporate a
derivatives counterparty exposure charge into the RBCST?

13. What is the best manner of evaluating minimum capital requirements on derivative
counterparty exposures in the RBCST and should a pre-processing model be constructed (i.e., a sub-
model used to derive inputs into the RBCST) to represent this risk--both in terms of missed individual
contractual cash flows as well the replacement cost on defaulted derivatives? If so, how should
replacement costs be estimated?





14. Should Farmer Mac be required to include strategies in its marketing plans that address how
its secondary market programs and products will be offered to all qualified borrowers, including:

() Minorities, the disabled, and women;

(b) Young, beginning, small, and family farms and cooperatives; or

(c) Non-traditional agricultural producers, such as local food systems, organic or specialty crop
farmers and the lenders who serve them? Why or why not?

15. Should Farmer Mac's marketing plans set quantitative goals to increase purchases of, or
commitments to purchase, loans to young, beginning, small, and family farms, and those owned or
operated by minorities, the disabled, and women? If so, what would be the best method to apply such
goals to rural utility cooperatives (e.g., minority-managed cooperatives or cooperatives that serve
predominantly minority residential customers or minority-owned commercial customers)?

16. To what extent should FCA regulations require Farmer Mac to develop a human capital plan
as part of its strategic and operational business plan to foster diversity in its workforce and succession
planning?

Dated: June 10, 2011
Mary Alice Donner,

Acting Secretary,
Farm Credit Administration Board.

1 Pub. L. 92-181, 85 Stat. 583, 12 U.S.C. 2001 et seq. (December 10, 1971).

2 Pub. L. 111-203, 124 Stat. 1376, (H.R. 4173), July 21, 2010.

312 U.S.C. 2279bb-1.

4 Section 5406 of Pub. L. 110-246, 122 Stat. 1651 (June 18, 2008)(repealing and replacing Pub. L. 110-
234).

> Emery K., Ou S., Tennant, J., Kim F., Cantor R., “Corporate Default and Recovery Rates, 1920 — 2009,”
published by Moody’s Investors Service, February 2010.

® See 75 FR 49423 (Aug. 13, 2010), 75 FR 52283 (Aug. 25, 2010), and 76 FR 5292 (Jan. 31, 2011).
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Regionalization Evaluation Services, VS,
APHIS, 4700 River Road, Unit 38,
Riverdale, MD 20737.

(1) Scope of the evaluation being
requested.

(2) Veterinary control and oversight of
the compartment.

(3) Disease history and vaccination
practices.

(4) Livestock or poultry commodity
movement and traceability.

(5) Epidemiologic separation of the
compartment from potential sources of
infection.

(6) Surveillance.

(7) Diagnostic laboratory capabilities.

(8) Emergency preparedness and
response.

(e) A list of those regions for which an
APHIS recognition of their animal
health status has been requested, the
disease(s) under evaluation, and, if
available, the animal(s) or product(s) the
region wishes to export, is available at:
https://www.aphis.usda.gov/aphis/
ourfocus/animalhealth/export/
international-standard-setting-activities-
oie/regionalization/ct reg request.

(f) A list of countries that have
requested an APHIS
compartmentalization evaluation, and a
description of the requested
compartment is available at: https://
www.aphis.usda.gov/aphis/ourfocus/
animalhealth/export/international-
standard-setting-activities-oie/
regionalization/ct_reg request.

(g) If, after review and evaluation of
the information submitted in
accordance with paragraph (b), (c), or
(d) of this section, APHIS believes the
request can be safely granted, APHIS
will indicate its intent and make its
evaluation available for public comment
through a document published in the
Federal Register.

(h) APHIS will provide a period of
time during which the public may
comment on its evaluation. During the
comment period, the public will have
access to the information upon which
APHIS based its evaluation, as well as
the evaluation itself. Once APHIS has
reviewed all comments received, it will
make a final determination regarding
the request and will publish that
determination in the Federal Register.

(i) If a region or compartment is
granted animal health status under the
provisions of this section, the
representative of the national
government(s) of any country or
countries who has the authority to make
a regionalization or
compartmentalization request may be
required to submit additional
information pertaining to animal health
status or allow APHIS to conduct
additional information collection

activities in order for that region or
compartment to maintain its animal
health status.

(Approved by the Office of
Management and Budget under control
number 0579-0040)

W 5. Section 92.4 is revised to read as
follows:

§92.4 Reestablishment of a region or
compartment’s disease-free status.

This section applies to regions or
compartments that are designated under
this subchapter as free of a specific
animal disease and then experience an
outbreak of that disease.

(a) Interim designation. If a region or
a compartment recognized as free of a
specified animal disease in this
subchapter experiences an outbreak of
that disease, APHIS will take immediate
action to prohibit or restrict imports of
animals and animal products from the
entire region, a portion of that region, or
the compartment. APHIS will inform
the public as soon as possible of the
prohibitions and restrictions by means
of a notice in the Federal Register.

(b) Reassessment of the disease
situation. (1) Following removal of
disease-free status from all or part of a
region or a compartment, APHIS may
reassess the disease situation in that
region or compartment to determine
whether it is necessary to continue the
interim prohibitions or restrictions. In
reassessing disease status, APHIS will
take into consideration the standards of
the World Organization for Animal
Health (OIE) for reinstatement of
disease-free status, as well as all
relevant information obtained through
public comments or collected by or
submitted to APHIS through other
means.

(2) Prior to taking any action to relieve
prohibitions or restrictions, APHIS will
make information regarding its
reassessment of the region’s or
compartment’s disease status available
to the public for comment. APHIS will
announce the availability of this
information by means of a notice in the
Federal Register.

(c) Determination. Based on the
reassessment conducted in accordance
with paragraph (b) of this section
regarding the reassessment information,
APHIS will take one of the following
actions:

(1) Publish a notice in the Federal
Register of its decision to reinstate the
disease-free status of the region, portion
of the region, or compartment;

(2) Publish a notice in the Federal
Register of its decision to continue the
prohibitions or restrictions on the
imports of animals and animal products
from that region or compartment; or

(3) Publish another document in the
Federal Register for comment.

Done in Washington, DG, this 28th day of
March 2019.
Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2019-06473 Filed 4-2-19; 8:45 am]
BILLING CODE 3410-34-P

FARM CREDIT ADMINISTRATION
12 CFR Parts 611, 615, and 621
RIN 3052—-AD09

Criteria To Reinstate Non-Accrual
Loans

AGENCY: Farm Credit Administration.
ACTION: Proposed rule.

SUMMARY: The Farm Credit
Administration (FCA, we, or our)
proposes amending existing regulations
governing how the Farm Credit System
(System) classifies high-risk loans to
improve the loan classification and
reinstatement process. The proposed
rule would clarify the factors considered
when categorizing high-risk loans and
placing them in nonaccrual status. The
rule would also revise both the
reinstatement criteria and its
application to certain loans in
nonaccrual status to distinguish
between the types of risk that led to a
loan being placed in nonaccrual status.

DATES: You may send us comments on
or before June 3, 2019.

ADDRESSES: We offer a variety of
methods for you to submit comments.
For accuracy and efficiency reasons,
commenters are encouraged to submit
comments by email or through FCA’s
website. As facsimiles (fax) are difficult
for us to process and achieve
compliance with section 508 of the
Rehabilitation Act, we are no longer
accepting comments submitted by fax.
Regardless of the method you use,
please do not submit your comment
multiple times via different methods.
You may submit comments by any of
the following methods:

e Email: Send us an email at reg-
comm®@fca.gov.

e FCA Website: http://www.fca.gov.
Click inside the “Iwant to. . .” field
near the top of the page; select
‘“‘comment on a pending regulation”
from the dropdown menu; and click
“Go.” This takes you to an electronic
public comment form.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
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e Mail: Barry F. Mardock, Deputy
Director, Office of Regulatory Policy,
Farm Credit Administration, 1501 Farm
Credit Drive, McLean, VA 22102-5090.

You may review copies of comments
we receive at our office in McLean,
Virginia, or on our website at http://
www.fca.gov. Once you are on the
website, click inside the “I want to
. . .” field near the top of the page;
select “find comments on a pending
regulation” from the dropdown menu;
and click “Go.” This will take you to the
Comment Letters page where you can
select the regulation for which you
would like to read the public comments.
We will show your comments as
submitted, but for technical reasons we
may omit items such as logos and
special characters. Identifying
information that you provide, such as
phone numbers and addresses, will be
publicly available. However, we will
attempt to remove email addresses to
help reduce internet spam.

FOR FURTHER INFORMATION CONTACT:
Technical information: Ryan Leist,
Senior Accountant, Office of Regulatory
Policy, (703) 883—4223, TTY (703) 883—

4056.

Legal information: Laura McFarland,
Senior Counsel, Office of General
Counsel, (703) 883—-4020, TTY (703)
883—4056.

SUPPLEMENTARY INFORMATION:
1. Objectives

The objectives of the proposed rule
are to:

e Enhance the usefulness of high-risk
loan categories;

¢ Replace the subjective measure of
“reasonable doubt” used for reinstating
loans to accrual status with a
measurable standard;

e Improve the timely recognition of a
change in a loan’s status; and

¢ Update existing terminology and
make other grammatical changes.

II. Background

In 1993, we issued subpart C of part
621, “Loan Performance and Valuation
Assessment,” in part to establish
standard performance categories for
high-risk loans and set the criteria for
reinstating those loans to accrual
status.? The existing loan performance
categories are in § 621.6 and the criteria
for reinstating loans to accrual status are
in § 621.9. Neither rule section has been
substantively updated since 1993.2

158 FR 48780, September 20, 1993.

2The existing regulatory performance category in
12 CFR 621.6(b) was amended in 2013 to cite the
Financial Accounting Standards Board’s (FASB)
“Statement of Financial Accounting Standards No.
168,” dated June 30, 2009. See 78 FR 21037, April

Existing § 621.6 sets forth three
performance categories for high risk
loans: (1) Nonaccrual loans, (2)
Formally restructured loans, and (3)
Loans 90-days past due still accruing
interest. There are several conditions
listed in paragraph (a) of § 621.6 for
moving a loan to “nonaccrual”
(noninterest-earning) status. Among
them are: Delinquency, questions
regarding future ability to pay, loan
servicing that resulted in a portion of
the debt being charged off, and the value
of security for the loan. Only one of
these conditions needs to exist to
categorize a loan as nonaccrual. If a loan
satisfies the criteria for more than one
performance category, the rule requires
using the nonaccrual category, resulting
in the nonaccrual category being the
primary performance category of high-
risk loans.

Under §621.9, a loan in nonaccrual
status may only be reinstated to accrual
(interest-earning) status if four criteria
are satisfied:

(1) The loan is now current on
payments,

(2) Certain prior charge offs have been
recovered,

(3) There remains ‘““no reasonable
doubt” as to a borrower’s willingness to
remain current on payments, and

(4) The borrower has remained
current on payments for a sustained
period.

When developing these criteria in
1993, FCA explained the intent of the
criteria was to verify resolution of the
factor(s) causing the loan to be placed in
nonaccrual status before its
reinstatement to accrual status.?

The use of nonaccrual status to
address high risk loans is common
among financial institutions, with most
commercial lenders applying the
Federal Financial Institutions
Examination Council (FFIEC) 4 reporting
standards. The FFIEC standards include
the criterion of moving loans into
nonaccrual status when there is a
deterioration in the financial condition
of the borrower, payment in full of
principal or interest is not expected, or
a loan is 90 days or more past due.
Under FFIEC’s standards, those loans

9, 2013. The reinstatement criteria of 12 CFR 621.9
has not been amended since 1993.

3 Refer to: Preamble, proposed rule, 58 FR 32071,
32074 (June 8, 1993).

4FFIEC was created in 1979 through title X of
Public Law 95-630. FFIEC facilitates uniformity in
those federal examinations of financial institutions
conducted by the Board of Governors of the Federal
Reserve System, the Federal Deposit Insurance
Corporation, the National Credit Union
Administration, the Office of the Comptroller of the
Currency, and the Consumer Financial Protection
Bureau. FFIEC issues uniform principles, standards
and reporting formats used by these regulators.

that are 90 days past due and both well
secured and in the process of collection
do not have to be placed into
nonaccrual status. Reinstating a loan to
accrual status under the standards of
FFIEC requires either: (1) The loan to be
current and an expectation by the bank
that repayment of the remaining
principal and all accrued interest will
occur, or (2) the loan is well secured
and is in the process of collection.

FCA'’s present accounting
classification rules are generally similar,
although not identical, to FFIEC
standards.® Notably, a key difference
from FFIEC standards is that our rule
requires there be no reasonable doubt of
the “willingness” of the borrower to
repay before reinstatement to accrual
status. Our rule makes no exception to
this requirement for loans that are well
secured and receiving servicing (i.e., “in
the process of collection”).
Additionally, our rules allow placing,
and retaining for an indefinite period, a
current loan in nonaccrual status when
questions exist on the future collection
of the debt.

III. Input Received

In the past few years FCA has
received requests from System
institutions, as well as member-
borrowers of the System, to reconsider
the role that future debt collection plays
when categorizing a high-risk loan. For
the System, the issue is generally
directed at income recognition for
payments made while a loan is in
nonaccrual status. Nonaccrual loans that
are current on payments technically
accrue no interest for the lender even
though the borrowers are making
contractually scheduled payments.
While those contractual loan payments
are based on both principal and interest,
the lender may, in accordance with
generally accepted accounting
principles (GAAP), elect not to
recognize the interest portion as income
if future payments are in doubt.®
Further, under FCA regulation
§621.8(a), when the future collectability
of a nonaccrual loan is in doubt,
payments are applied in a manner
“necessary to eliminate such doubt.” As
a result, the interest portion of the
scheduled payments is applied to
principal in most cases. Then, after
reinstatement to accrual status, those

5FCA is not a FFIEC regulatory agency and
therefore not required to follow FFIEC standards.
However, we consider the policy positions of other
regulators to decide if we should follow them or
take a different approach if appropriate to
implement the requirements and expectations of the
Farm Credit Act of 1971, as amended.

6 Using cash-basis accounting under GAAP,
earnings from nonaccrual loans may be recognized
if the loan balance is deemed to be fully collectable.
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prior payments may be recognized
against both accrued interest and
principal consistent with the terms of
the loan. From member-borrowers,
requests to reconsider the role that
future debt collection plays in allowing
a current loan to be in nonaccrual status
are most often directed at the loss of
certain cooperative benefits or, in some
instances, the misapplication of
distressed loan servicing rights. This
proposed rulemaking addresses the
requests of both the System and its
member-borrowers.

In developing this proposed rule,
consideration was also given to a
comment letter submitted for the 2016
Basel III capital rulemaking,” where the
commenter remarked on our nonaccrual
regulations. Specifically, the commenter
asserted that our regulations for
reinstatement of nonaccrual loans to
accrual status were more restrictive and
subjective than the reinstatement rules
applicable to other regulated financial
institutions. Additionally, the System
has previously expressed that our
unique categorization and reinstatement
requirements often result in placing
current loans into nonaccrual status and
retaining them in that status for
significantly longer periods than would
be the case at a commercial bank. We
believe our proposed changes to
§§621.6 and 621.9 appropriately
respond to these comments.

IV. Section-by-Section Analysis

We are proposing revisions to
§§621.6 and 621.9 to reduce, but not
remove, the emphasis on future debt
collection when categorizing a high-risk
loan. Instead of future debt collection,
we propose using more measurable
standards and aligning high-risk loan
categories with the criteria used to
determine when a loan is suitable for
reinstatement to accrual status. As
proposed, the rule would also
emphasize the role loan servicing plays
in addressing high-risk loans. In
addition, we propose moving
definitions currently located in the body
of §§621.6 and 621.9 to the existing
definition section of part 621.

We discuss the specifics of our
proposal below.

A. Definitions

We propose moving four existing
terms, whose meanings are currently
located in the body of regulatory
provisions, to the “Definitions” section
in §621.2. In moving the terms, we also
propose contextual and grammatical
changes to each of the four terms to
improve clarity.

781 FR 49720, July 28, 2016.

First, we propose moving the term
“adequately secured” from its current
location in § 621.6(a)(3)(i). We propose
keeping the existing meaning and
adding clarifying language to explain
that the term describes collateral where
there is a perfected security interest. We
make the clarification because we want
institutions to consider whether a lien
on collateral is valid and enforceable
when making “adequately secured”
decisions. Should a particular security
interest not be properly perfected, we
expect institutions to look to other
collateral when deciding if the loan is
“adequately secured.” We further
propose replacing the existing phrase
“discharge the debt in full,” used when
defining “adequately secured,” with
language clarifying it means repayment
of the loan’s outstanding principal and
any accrued interest.

Second, we propose moving the term
“in the process of collection” from its
current location in §621.6(a)(3)(ii). In
doing so, we propose removing language
on documented future collection of past
due amounts. Instead, we propose
language to clarify that the term “in the
process of collection” includes both
debt collection and loan servicing
efforts expected to result in either the
recovery of the loan balance (including
accrued interest and penalties) or
reinstatement of the loan to current
status in the near future. We believe the
definition, as proposed, aligns with
FASB Accounting Standards
Codification (ASU) Subtopic 310-10-35
on Credit Impairment.8 While the
current incurred loss methodology
under GAAP is based on a probable and
incurred notion, the measurement of
credit losses is changing under FASB’s
new accounting standard “ASU No.
2016-13, Topic 326, Financial
Instruments—Credit Losses.” This new
accounting standard introduces the
current expected credit losses
methodology for estimating allowances
for credit losses. Although FASB’s new
accounting standard does not address
when a financial asset should be placed
in nonaccrual status, we believe
updating the meaning of the term “in
the process of collection” to reflect
current FASB accounting standards is
appropriate.

Third, we propose moving the
§621.6(c)(2) meaning of “past due.” As
part of this relocation, we also propose
replacing language regarding default
after loan servicing with the phrase
“remains due.” We believe the intent

8FASB is an independent, private-sector, not-for-

profit organization that establishes GAAP-based
financial accounting and reporting standards for
public and private companies.

behind the existing servicing language is
captured with the proposed use of
“remains due.”

Lastly, we propose moving the
§621.9(d) meaning of “sustained
performance” and clarifying that
“sustained performance” on a loan is
based on contractual payment terms.
That is, we propose clarifying sustained
performance means not only making the
payments listed in the loan contract on
or before the due date but making
payments in the amount listed in the
loan note. For example, if the loan
contract calls for unequal annual
payments or an initial interest-only
payment followed by equally amortized
annual payments, those listed payments
covered by the sustained performance
period (e.g., the most recent 2
consecutive annual payments) are what
demonstrate sustained performance,
regardless of whether the scheduled
payments are interest-only, partial
payments, regularly amortized
installments, or a mixture of payment
amounts. This proposed clarification
follows our past explanations to System
institutions that all payments listed in
the contract, regardless of amount,
scheduled to be made during the
sustained performance period must be
considered when determining
“sustained performance.” We make no
changes to the existing specified
number of payments required to
demonstrate performance.

As a conforming technical change, we
propose removing the paragraph
designations for all the terms in the
“Definitions” section. No change to any
term not discussed above is proposed
beyond this format change. We also
propose removing the parenthetical
designations in the references to § 621.2
currently located in §§611.1205 and
615.5131.

B. Categorizing High-Risk Loans

We are proposing clarifying changes
to the § 621.6 categories for high-risk
loans, including removing
redundancies. Further, we propose
changes to §621.6(a), (b), and (c) to
align them with proposed changes to
§621.9 discussed later in this preamble.
Also, we propose a format change to the
high-risk loan category of “other
property owned” located in § 621.6(d)
by removing the word “means” and
adding punctuation to distinguish the
heading from its contents. To ensure
clarity, we also propose adding the
word “legal” to §621.6(d) when
describing the various methods of
acquiring property.
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1. General

We propose renaming §621.6 as
“Categorizing high-risk loans and other
property owned” to add clarity. We also
propose removing the last sentence of
this section’s introductory paragraph.
This sentence requires loans meeting
more than one performance category to
be, in all cases, categorized as
“nonaccrual.” We believe institutions
should determine the most appropriate
performance category for a high-risk
loan, understanding that no more than
one category may be used at any given
time. We also believe the other
proposed changes to §§621.6 and 621.9
will facilitate this decision-making
process. However, we caution
institutions that restructuring a past due
nonaccrual loan will typically not
qualify the loan to immediately be
reported under another performance
category. Past due nonaccrual loans that
are restructured should remain in
nonaccrual until the reinstatement
requirements of § 621.9 are met.

2. Identifying Nonaccrual Loans

We propose updating language in
§621.6(a) to clarify that a loan is
properly categorized as a ‘“nonaccrual
loan”” when there is a known risk to the
continued collection of principal or
interest. The updated language would
also require a loan categorized as
“nonaccrual” to remain in that category,
regardless of payment status, until the
loan is eligible for reinstatement. For
those loans current on payments while
in nonaccrual status, we propose adding
language to remind institutions of the
notice and review provisions of part 617
of this chapter © as a means of
facilitating compliance with both part
621 and part 617.

Additionally, we are proposing
changes to the conditions listed in
§621.6(a), which are used in
determining if the ‘“nonaccrual”
performance category is appropriate. We
believe the proposed changes to these
conditions provide more objective
measures and will facilitate improved
consistency in using the nonaccrual
performance category. We also propose
clarifying that one or more of the
conditions must exist before a loan is
placed in nonaccrual status. We discuss
the proposed changes to each of the
conditions below.

9 See 12 CFR 617.7400(d), which provides certain
notice and review rights if a borrower’s loan is
current, in nonaccrual status, and the nonaccrual
status may result in an adverse action. See also, 12
U.S.C. 2202d(d).

a. Deterioration of Financial Condition

We propose clarifying that the
requirements of § 621.6(a)(1) are not
dependent upon whether a loan is past
due. Instead, the focus is on the lender
determining if collection of the loan is
unlikely—over the full term of the loan
contract—based on a deterioration of the
borrower’s financial condition.
Institutions should be proactive in
identifying problem loans while the
loans are still current. Because this
provision would allow a current loan to
be put in nonaccrual status, we expect
the lender to have strong documented
evidence supporting the forecast that
collection of the loan is unlikely from
all potential sources (e.g., farm and off-
farm income, other revenue, or
liquidation of collateral). For example,
insufficient cashflow or earnings could
merit nonaccrual consideration.
Similarly, if the servicing plan includes
partial liquidation of collateral to bring
the account current but results in
insufficient collateral to secure the
remaining debt and the borrower lacks
other assets to pledge, then nonaccrual
status may be warranted.

When evaluating the collectability of
a loan, we believe there are many risks
affecting current or future payments on
the loan, including, but not limited to,
the following:

o A third-party lender initiating
foreclosure action against the primary
collateral securing the borrower’s loan
with the institution;

o A primary obligor filing a voluntary
petition in bankruptcy, or an
involuntary petition in bankruptcy has
been filed against a primary obligor;

¢ Substantial collateral has been
abandoned or is in danger of
disappearing or losing its value.

o Loss of off-farm income serving as
a primary income source for loan
payments;

e A lawsuit against a primary obligor
adversely affecting repayment of the
borrower’s loan with the institution;

e Illness or injury to a primary
operator of the farm significantly
hindering the continued long-term
operation of the farm business; and

e The cessation of farming operations
where the primary obligors have not
made other arrangements to repay the
loan.

We also expect the institution to
consider the likelihood of current or
future loan servicing actions improving
collection of the loan.

b. Interest Charge Offs

We propose amending the language of
§621.6(a)(2) to clarify that the existing
phrase “taken as part of a formal

restructuring” includes both distressed
loan servicing as discussed in part 617
and troubled debt restructurings
(TDR).20 The use of the term “charge
off” in §§621.6 and 621.9 refers to
earned but uncollected interest income
that was accrued and determined to be
uncollectible. Proper accounting
requires this interest to be backed out or
reversed from the lender’s income and
the appropriate balance sheet
accounts.? As part of a formal
restructuring, the lender factors in
recoupment of charged off amounts as
well as reducing the risk associated with
the loan. Thus, there is no need for a
charge off already addressed by formal
loan servicing to be a ‘stand alone’
factor in classifying the loan. However,
the provision’s applicability would
continue to apply to loans with any
portion charged off through means other
than formal loan servicing as discussed
in part 617 or a TDR.

¢. Past Due More Than 90 Days

To simplify the categorization process
for past due loans, we propose revising
the existing three conditions that a loan
be 90 days past due, under secured, and
not in the process of collection. We
instead propose that this provision
capture those loans 90 days past due,
but which cannot be categorized under
§621.6(c), “Loans 90 days past due still
accruing interest.” As such, those 90
days past due high-risk loans not
otherwise categorized under §621.6(c)
would be categorized as ‘“‘nonaccrual”
under §621.6(a)(3).

d. Legal Action Has Been Initiated

We propose moving to its own
paragraph that portion of existing
§621.6(a)(3)(ii) discussing the role of
legal actions when classifying a loan. As
part of the relocation, we also propose
to simplify, clarify, and expand
coverage of this condition to allow
placing a loan into nonaccrual status if
the loan is subject to legal collection
action initiated by the lender or other
forms of collateral conveyances used to
collect the debt (including those
initiated by the borrower). As proposed,
the specific reference to a bankruptcy

10Under GAAP, a TDR is a restructuring in which
the creditor, for economic or legal reasons related
to the debtor’s financial difficulties, grants a
concession to the debtor that the lender would not
otherwise consider. Distressed loan servicing is a
type of servicing specific to the System that has
formal, legal pre-requisites and compliance
requirements. The servicing available to a
“distressed loan” includes formal restructurings of
the types contemplated under a TDR action.
However, not all “troubled loans” are “distressed
loans” or vice versa.

11 See Also, 12 CFR 621.5 on ““Accounting for
allowance for loan losses and charge offs.”
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filing would be removed in recognition
that bankruptcies may not always
involve conveyances of collateral.
Instead, loans in bankruptcy where
collateral is not liquidated may be
considered for nonaccrual status based
on concerns regarding future
collectability, depending on the type of
bankruptcy filing and similar
considerations. We also propose
removing existing language requiring an
expectation of debt collection within
180 days before placing a loan in
nonaccrual status. We believe removing
the 180 days criteria allows System
institutions additional discretion in
both determining the status of a loan
and setting a reasonable time period for
collection that is based on the type of
operation or source of repayment for the
loan. As a general matter, the proposed
changes would put focus on collection
efforts arising after loan servicing has
failed to resolve the financial stress to
the loan (e.g., beginning loan
liquidation).

3. Categorizing Troubled Debt
Restructurings

Existing § 621.6(b) identifies the loan
performance category ‘“Formally
restructured loans” for those loans
meeting the definition of a TDR under
GAAP.12 We propose adding a short
explanation that borrowers of loans
placed under this category are both
experiencing financial difficulties and
have received a financial concession
from the lender. We believe adding this
summary will improve the usefulness of
the provision and the process used by
an institution in determining whether
the category may be applicable to the
loan under consideration. We also
propose removing specific reference to
the FASB guidance document regarding
TDR servicing to eliminate the need to
revise the regulation solely because the
FASB guidance has been modified.13

Additionally, we propose adding to
the § 621.6(b) heading an abbreviation of
“(TDR).” The abbreviation will provide
a means of distinguishing these types of
restructuring from other formal
restructuring actions, such as those
taken for distressed loans under part
617. The abbreviation should also add
clarity that the accounting category is
only for those loans receiving TDR
assistance. While it is possible for a part

12Under GAAP, a TDR is an accounting
classification and involves a special set of
accounting rules.

13 The regulation currently identifies “Financial
Accounting Standards Board Accounting Standards
Codification Subtopic 31040, Receivables—
Troubled Debt Restructurings by Creditors.” As
explained in footnote 2, the last change to this rule
was solely to update the FASB reference.

617 servicing action to also be subject to
accounting treatment under GAAP rules
for TDRs, institutions must make an
individual assessment of each loan and
the restructuring action it received to
determine if it is appropriate to treat the
loan servicing as a TDR. As explained
by FASB, the determination of whether
a restructuring of a debt instrument
should be accounted for as a TDR
requires consideration of all relevant
facts and circumstances surrounding the
transaction. Generally, no single
characteristic or factor is determinative
of whether the restructuring of a debt
instrument is a TDR.

We also explain in this preamble that
a loan under this category can remain in
accrual status. To do so, there should be
a current, well-documented credit
analysis showing collection of principal
and interest is reasonably assured under
the modified terms. Reasonable
assurance of repayment can include
both financial calculations and
consideration of whether the borrower
demonstrated sustained historical
repayment performance for a reasonable
period before the modification. For
additional information using this loan
category, refer to FCA Informational
Memorandum, ‘“Accounting and
Disclosure of Troubled Debt
Restructurings, as required under
GAAP,” issued March 14, 2011.

4. Classifying Loans 90 Days Past Due

We are proposing changes to the high-
risk loan category at existing
§621.6(c)(1), “Loans 90 days past due
still accruing interest,” to improve
readability and add clarity. We propose
specifying in the rule that the past due
payments under review are those
identified in the loan contract. We also
propose adding language to address
loans that are under secured since an
under secured loan tends to pose a
different risk to collection than one that
is fully secured. While loans under this
category are generally adequately
secured, there may be instances where
a loan is under secured. We propose
language to explain that if a loan is
under secured and 90 days past due, it
may be placed in this category if there
is a likelihood of the loan returning to
current status within the near future.
We would expect institutions to
document the reasons for expecting a
resolution of the delinquency, including
identification of the source and timing
of repayment, similar to what they do
under the existing requirements of
§621.6(a)(3)(ii).

C. Reinstatement to Accrual Status

We propose replacing the existing
§ 621.9 requirement that a loan must

satisfy all four of the following criteria
before being reinstated to accrual status:

¢ The loan is now current on
payments;

e Certain prior charge offs have been
recovered;

¢ There remains “no reasonable
doubt” as to a borrower’s willingness to
remain current on a debt; and

e The borrower, after becoming
current on payments while in
nonaccrual status, has remained current
on payments for a sustained period.

Instead, we propose using different
reinstatement requirements for loans
based upon repayment patterns and
loan security.

As proposed, the existing criteria that
a loan must be current before being
reinstated to accrual status would
remain, but the loan would also have to
have been considered for loan servicing
before reinstatement. The servicing
component would replace the existing
requirement that “‘no reasonable doubt”
remain as to the “willingness and ability
of the borrower to perform in
accordance with the contractual terms
of the loan agreement,” which we
propose removing. In addition, we
propose keeping the criteria requiring
collection of certain charged off
amounts. The existing sustained
performance criteria would also remain
to demonstrate future repayment
capability, but we propose adding
additional flexibility. By necessity,
these proposed changes in reinstatement
eligibility would result in rewriting the
entirety of §621.9.

1. Repayment Status, Loan Security, and
Repayment Capacity

a. Loans Continuously Current on
Payments

We propose those loans that are
current when placed in nonaccrual
status, and which remain current while
in nonaccrual status, be reinstated after
being offered servicing designed to
improve the collectability of the loan.14
As proposed, these loans would no
longer have to show an additional
period of sustained performance or have
charged off amounts collected. This
proposed change would more closely
align our rules with the FFIEC standards
that allow a loan to be reinstated to
accrual status when no principal or
interest is past due, and the lender
expects repayment of the remaining
contractual principal and interest. Loans
current when placed in nonaccrual
status but later becoming past due
would not be eligible for this
reinstatement path. We propose the

14]nstitutions must offer servicing, however, a
borrower is not required to accept it.
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different path for these loans because
we believe a past due repayment pattern
demonstrates additional risk to
collection of the contractual principal
and interest than what is posed by loans
remaining current on payments.
Therefore, loans remaining current on
payments are allowed to be restated
faster under the proposed rule than the
present rule.

b. Loans Past Due on Payments When in
Nonaccrual Status

We propose keeping the existing
requirement to have certain charged off
amounts recovered for loans past due
when placed in nonaccrual status or
becoming past due while in
nonaccrual.’® Also, we propose keeping
the requirement that these loans
become, and remain, current on
payments for a sustained period before
being eligible for reinstatement to
accrual status. However, we are
proposing two different measures of
repayment capacity based on the
adequacy of loan collateral: Sustained
performance or past payment patterns.

i. Repayment Capacity and Fully
Secured Loans

As proposed, those nonaccrual loans
that were formerly past due but now
current would, if fully secured, be
allowed to demonstrate future
repayment capability either through
sustained performance or through
consideration of past payment patterns.
We are proposing that, if loan servicing
results in modified loan terms, an
institution could consider on-time
payments made immediately before the
loan was serviced, but only if those
payments were of the same amount or
higher than contractual payments in
effect after servicing assistance. For
example, a borrower who made partial
payments before servicing and the
servicing reduced structured payments
to the level of the past partial payments,
that prior repayment pattern may be
considered. We believe this change will
allow System institutions to recognize
the reduced risk to a borrower’s future
performance capability on an
adequately secured loan. We also
consider this proposed change as
responding to past comments asking us
to make our rules more comparable to
others within the financial services
industry.

15 Refer to earlier discussion at section IV.B.2.b of
this preamble explaining the use of the term
“charge offs” in §§621.6 and 621.9 refers to earned
but uncollected interest income that was accrued
and determined to be uncollectible.

ii. Repayment Capacity and Under
Secured Loans

If a formerly past due loan is, or
remains, under secured after becoming
current, we propose only permitting
consideration of sustained performance
before reinstatement to accrual status.
This means considering all contractual
payments, whether the payments are
interest-only or principal and interest,
for the specified period of time. For
example, a TDR for an under secured
loan may require annual payments and
list the first annual payment as an
interest-only payment, with equally
amortized principal and interest
payments required for the remainder of
the loan term. Under this payment
structure, sustained performance would
be demonstrated by the borrower timely
making the interest-only payment in
year one and the equally amortized
payment in year two. After doing so, the
loan may be reinstated to accrual status.
However, as proposed, the
consideration of past payment patterns
would not be allowed for these under
secured loans.

2. Servicing Actions for Reinstatement

Our proposal would remove the
existing criteria requiring “no
reasonable doubt” remain as to the
“willingness” of the borrower to repay
the loan. When reviewing our existing
rule, we looked at this requirement and
determined it placed a higher standard
on reinstatement to accrual status than
is used for the initial classification as a
nonaccrual loan. Existing § 621.6(a)
requires no similar finding on a
borrower’s willingness to pay before
placing a loan in nonaccrual status. In
addition, a person’s “willingness” to
repay a debt is extremely difficult to
assess or document. We also considered
the safety and soundness concerns
behind the provision, which were
mainly directed at ensuring the reasons
for placing a loan in nonaccrual status
were fully addressed before
reinstatement to accrual status. As this
remains a concern, we looked for
alternative criteria that was more
measurable and identified loan
servicing as an appropriate substitute.

In proposing a servicing element, we
chose to use existing servicing policies
required under 12 CFR 614.4170 and
part 617 of this chapter. FCA regulation
§614.4170 requires each direct lender to
adopt loan servicing policies and
procedures designed to assure that loans
will be serviced fairly and equitably
while minimizing risk to the lender.
Part 617 requires additional servicing
policies specifically addressing
distressed loans. Both servicing policies

are expected to include specific plans
for helping preserve the quality of
sound loans and correct credit
deficiencies as they develop. As such,
we considered it appropriate to require
institutions to apply those policies to
nonaccrual loans before reinstatement to
accrual status.

3. Reinstatement of Loans and the Credit
Review Committee (CRC)

We are proposing to add language
clarifying the impact CRC decisions may
have on the accounting classification of
loans. Section 4.14D(d) of the Farm
Credit Act of 1971, as amended (Act),
provides borrowers with current loans
in nonaccrual status certain rights when
the nonaccrual status results in adverse
actions toward the borrower.16 These
borrower rights include written notice
of the loan being moved to nonaccrual
status and, if the loan is current, the
opportunity to request the lender
reinstate the loan to accrual status.
Should such a request be denied, the
borrower may seek a CRC review of the
decision. FCA regulation §617.7310(e)
provides that CRC decisions are the
final decision of the institution when
made in compliance with applicable
laws and regulations. In consideration
of these requirements, we propose
adding a provision explaining an
institution is not prevented by the
requirements of § 621.9 from reinstating
a loan to accrual status if the CRC
decides such action is appropriate and
the CRC decision complies with all
applicable laws, regulations, and is
made in accordance with GAAP. We
believe adding this provision not only
facilitates compliance with the Act but
emphasizes the potential impact a
borrower may experience from changes
in a loan’s accounting status.

V. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), FCA hereby certifies that the
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
Each of the banks in the System,
considered together with its affiliated
associations, has assets and annual
income in excess of the amounts that
would qualify them as small entities.
Therefore, System institutions are not

16 The term “adverse action’ has broad meaning
and should not be treated interchangeably with the
more limited term “adverse credit decision.”
Adverse actions can include may things, including,
but not limited to, denial of patronage, a restricted
opportunity to serve on the institution’s board as a
director, or revoking undisbursed loan
commitments.
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“small entities”” as defined in the
Regulatory Flexibility Act.

List of Subjects in 12 CFR Parts 611,
615 and 621

Accounting, Agriculture, Banks,
Banking, Government securities,
Investments, Reporting and
recordkeeping requirements, Rural
areas.

For the reasons stated in the
preamble, parts 611, 615 and 621 of
chapter VI, title 12 of the Code of
Federal Regulations is proposed to be
amended as follows:

PART 611—ORGANIZATION

m 1. The authority citation for part 611
is revised to read as follows:

Authority: Secs. 1.2, 1.3, 1.4, 1.5, 1.12,
1.13, 2.0, 2.1, 2.2, 2.10, 2.11, 2.12, 3.0, 3.1,
3.2,3.3,3.7,3.8,3.9,4.3A, 4.12, 4.12A, 4.15,
4.20, 4.21, 4.25, 4.26, 4.27, 4.28A, 5.9, 5.17,
5.25, 7.0-7.13, 8.5(e) of the Farm Credit Act
(12 U.S.C. 2002, 2011, 2012, 2013, 2020,
2021, 2071, 2072, 2073, 2091, 2092, 2093,
2121, 2122, 2123, 2124, 2128, 2129, 2130,
2154a, 2183, 2184, 2203, 2208, 2209, 2211,
2212, 2213, 2214, 2243, 2252, 2261, 2279a—
2279f-1, 2279aa—-5(e)); secs. 411 and 412 of
Pub. L. 100-233, 101 Stat. 1568, 1638; secs.
414 of Pub. L. 100-399, 102 Stat. 989, 1004.

§611.1205 [Amended]

m 2. Section 611.1205 is amended by
removing “§ 621.2(c)” and adding in its
place “§621.2” each place it appears.

PART 615—FUNDING AND FISCAL
AFFAIRS, LOAN POLICIES AND
OPERATIONS, AND FUNDING
OPERATIONS

m 3. The authority citation for part 615
is revised to read as follows:

Authority: Secs. 1.5, 1.7, 1.10, 1.11, 1.12,
2.2,2.3,2.4,2.5,2.12,3.1, 3.7, 3.11, 3.25, 4.3,
4.3A, 4.9, 4.14B, 4.25,5.9, 5.17, 6.20, 6.26,
8.0, 8.3, 8.4, 8.6, 8.8, 8.10, 8.12 of the Farm
Credit Act (12 U.S.C. 2013, 2015, 2018, 2019,
2020, 2073, 2074, 2075, 2076, 2093, 2122,
2128, 2132, 2146, 2154, 2154a, 2160, 2202b,
2211, 2243, 2252, 2278b, 2278b—6, 2279aa,
2279aa-3, 2279aa—4, 2279aa—6, 2279aa—8,
2279aa—10, 2279aa—12); sec. 301(a), Pub. L.
100-233, 101 Stat. 1568, 1608; sec. 939A,
Pub. L. 111-203, 124 Stat. 1326, 1887 (15
U.S.C. 780~7 note).

§615.5131 [Amended]

m 4. Section 615.5131 is amended by
removing “§ 621.2(f)” and adding in its
place “§621.2” each place it appears.

PART 621—ACCOUNTING AND
REPORTING REQUIREMENT

m 5. The authority citation for part 621
is revised to read as follows:

Authority: Secs. 4.12(b)(5), 41.4, 4.14A,
4.14D, 5.17, 5.22A, 8.11 of the Farm Credit

Act (12 U.S.C. 2183, 2202, 2202a, 2202d,
2252, 2257a, 2279aa—11); sec. 514 of Pub. L.
102-552.

m 6. Section 621.2 is amended by:

m a. Removing the paragraph
designations (a) through (n); and

m b. Adding definitions in alphabetical
order for “Adequately secured”, “In the
process of collection”, “Past due”, and
“Sustained performance” to read as
follows:

§621.2 Definitions.

* * * * *

Adequately secured means the loan is
collateralized by either or both:

(1) A perfected security interest in, or
pledge of, real or personal property
(including securities with an estimable
value) having a net realizable value
sufficient to repay the loan’s
outstanding principal and accrued
interest; or

(2) The guarantee of a financially
responsible party in an amount
sufficient to repay the loan’s
outstanding principal and accrued

interest.
* * * * *

In the process of collection means
debt collection and loan servicing
efforts are proceeding in due course
and, based on a probable and specific
event, are expected to result in the
recovery of the loan’s principal balance,
accrued interest and penalties or
reinstatement of the loan to current

status within a reasonable time period.
* * * * *

Past due means a contractually
scheduled loan payment has not been
received on or before the contractual

due date and remains due.
* * * * *

Sustained performance means the
borrower has resumed on-time payment
of the full amount of scheduled
contractual loan payments over a
sustained period. In accordance with
the contractual payment schedule, the
sustained on-time repayment period is
demonstrated by making 6 consecutive
monthly payments, 4 consecutive
quarterly payments, 3 consecutive
semiannual payments, or 2 consecutive
annual payments. The payments
considered are those listed in the loan
contract as due during the sustained
performance period, regardless of
whether scheduled payments are
interest-only, unequally amortized
principal and interest, equally
amortized principal and interest, or a
combination of payment amounts.

m 7. Revise § 621.6 to read as follows:

§621.6 Categorizing high-risk loans and
other property owned.

Each institution must employ the
practices of this section when
categorizing high-risk loans and loan-
related assets. A loan must not be put
into more than one performance
category.

(a) Nonaccrual loans. A loan is
categorized as nonaccrual if there is a
known risk to the continued collection
of principal or interest. Once a loan is
categorized as nonaccrual, it must
remain in that category until reinstated
to accrual status pursuant to §621.9.
Loans placed into nonaccrual status
when current are also subject to the
notice and review provisions of part 617
of this chapter. A loan must be
categorized as nonaccrual if one or more
of the following conditions exist:

(1) The loan may or may not be past
due, but the institution has determined
collection of the outstanding principal
and interest, plus future interest
accruals, over the full term of the loan
is not expected because of a
documented deterioration in the
financial condition of the borrower;

(2) Any portion of the loan has been
charged off, except in cases where the
charge off resulted from a formal
restructuring of the loan under part 617
of this chapter or troubled debt
restructuring (TDR);

(3) The loan is 90 days past due and
is not otherwise eligible for
categorization under paragraph (c) of
this section; or

(4) Legal action, including foreclosure
or other forms of collateral conveyance,
has been initiated to collect the
outstanding principal and interest.

(b) Formally restructured loans (TDR).
A loan is categorized as a formally
restructured loan (TDR) if the
restructuring is determined to be a TDR
under generally accepted accounting
principles and the guidance issued by
the Financial Accounting Standards
Board. Borrowers with loans categorized
as TDRs are experiencing both financial
difficulties and have received financial
concessions from the institution.

(c) Loans 90 days past due still
accruing interest. A loan is categorized
as 90 days past due still accruing
interest when it is 90 days contractually
past due, adequately secured, and in the
process of collection. If the loan is not
adequately secured, it cannot be
categorized under this category unless
there is evidence to suggest repayment
within a reasonable time period of
either the past due amount or the
remaining principal and interest owed.

(d) Other property owned. Any real or
personal property, other than an
interest-earning asset, that has been
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acquired as a result of full or partial
liquidation of a loan, through
foreclosure, deed in lieu of foreclosure,
or other legal means.

m 8. Revise §621.9 to read as follows:

§621.9 Reinstatement to accrual status.

(a) Before being reinstated to accrual
status, a loan must be current on
contractual payments and the borrower
offered servicing in accordance with the
institution’s policies maintained under
either § 614.4170 or part 617 of this
chapter, whichever is applicable.
Additional reinstatement eligibility
requirements are dependent upon
certain characteristics of the loan under
review.

(1) Loans that were current when
placed in nonaccrual status may be
reinstated to accrual status if the loans
did not become past due while in
nonaccrual status and known risks to
the continued collection of principal or
interest have been addressed through
servicing efforts. If the loan became past
due while in nonaccrual status, it may
only be reinstated under paragraphs
(a)(2) and either (a)(3) or (a)(4) of this
section, as applicable.

(2) Loans past due when placed in
nonaccrual status, or becoming past due
while in nonaccrual status, must have
prior charge offs recovered prior to
reinstatement to accrual status. Charge
offs resulting from formal restructuring
of the loan under part 617 of this
chapter or a TDR are exempt from
recovery under this provision.

(3) Loans that are not adequately
secured and were past due when placed
in nonaccrual status, or became past due
while in nonaccrual status, must remain
current on contractual payments for a
period of sustained performance before
they may be reinstated.

(4) Loans that are adequately secured
but were past due when placed in
nonaccrual status, or became past due
while in nonaccrual status, must have a
recent repayment pattern demonstrating
future repayment capacity to make on-
time payments before the loans may be
reinstated. The repayment pattern is
established in one of two ways:

(i) Sustained performance in making
on-time contractual payments, or

(ii) A recent history of making on-time
partial payments in amounts the same
or greater than newly restructured
payment amounts.

(b) Nothing in this section prevents a
current loan from being reinstated to
accrual status in response to a Credit
Review Committee decision issued
under section 4.14D(d) of the Farm
Credit Act of 1971, as amended, when
that decision was made in compliance
with applicable laws, regulations, and

in accordance with generally accepted
accounting principles.

Dated: March 26, 2019.
Dale Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2019-06216 Filed 4-2-19; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 15
[Docket No. FDA-2019-N-1132]

The Future of Insulin Biosimilars:
Increasing Access and Facilitating the
Efficient Development of Biosimilar
and Interchangeable Insulin Products;
Public Hearing; Request for Comments

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notification of public hearing;
request for comments.

SUMMARY: The Food and Drug
Administration (FDA or the Agency) is
announcing a public hearing to discuss
access to affordable insulin products
and issues related to the development
and approval of biosimilar and
interchangeable insulin products.

DATES: The public hearing will be held
on May 13, 2019, from 9 a.m. to 5 p.m.
The public hearing may be extended or
may end early depending on the level of
public participation. Persons seeking to
present at the public hearing must
register by April 29, 2019. Persons
seeking to speak at the public hearing
must register by May 9, 2019. Persons
seeking to attend, but not present at, the
public hearing must register by May 9,
2019. Section III provides attendance
and registration information. Electronic
or written comments will be accepted
after the public hearing until May 31,
2019.

ADDRESSES: The public hearing will be
held at the FDA White Oak Campus,
10903 New Hampshire Ave., Bldg. 31
Conference Center, the Great Room (Rm.
1503B), Silver Spring, MD 20993-0002.
Entrance for public hearing participants
(non-FDA employees) is through
Building 1, where routine security
check procedures will be performed. For
parking and security information, please
refer to https://www.fda.gov/AboutFDA/
WorkingatFDA/BuildingsandFacilities/
WhiteOakCampusInformation/
ucm241740.htm.

You may submit comments as
follows. Please note that late, untimely

filed comments will not be considered.
Electronic comments must be submitted
on or before May 31, 2019. The https://
www.regulations.gov electronic filing
system will accept comments until
11:59 p.m. Eastern Time at the end of
May 31, 2019. Comments received by
mail/hand delivery/courier (for written/
paper submissions) will be considered
timely if they are postmarked or the
delivery service acceptance receipt is on
or before that date.

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.
Comments submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
comment will be made public, you are
solely responsible for ensuring that your
comment does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such
as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
comments, that information will be
posted on https://www.regulations.gov.

¢ If you want to submit a comment
with confidential information that you
do not wish to be made available to the
public, submit the comment as a
written/paper submission and in the
manner detailed (see ‘“Written/Paper
Submissions’ and ‘“‘Instructions’).

Written/Paper Submissions

Submit written/paper submissions as
follows:

e Mail/Hand Delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

e For written/paper comments
submitted to the Dockets Management
Staff, FDA will post your comment, as
well as any attachments, except for
information submitted, marked and
identified, as confidential if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2019-N-1132 for “The Future of Insulin
Biosimilars: Increasing Access and
Facilitating the Efficient Development of
Insulin Biosimilar and Interchangeable
Products; Public Hearing; Request for
Comments.” Received comments, those
filed in a timely manner (see
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Reserve funds would be kept within the
amount authorized in the Order.

A review of historical information and
preliminary information pertaining to
the upcoming fiscal period indicates
that the average grower price range for
the 2019-2020 season should be
approximately $1,598-$3,081 per ton of
Washington sweet cherries. Therefore,
the estimated assessment revenue for
the 2019-2020 fiscal period as a
percentage of total grower revenue
would be between 0.007 and 0.013
percent.

The Committee’s meetings are widely
publicized throughout the Washington
sweet cherry industry. All interested
persons are invited to attend the
meetings and participate in Committee
deliberations on all issues. Like all
Committee meetings, the May 8, 2019,
meeting was a public meeting and all
entities, both large and small, were able
to express views on this issue.
Interested persons are invited to submit
comments on this proposed rule,
including the regulatory and
information collection impacts of this
action on small businesses.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the Order’s information
collection requirements have been
previously approved by the OMB and
assigned OMB No. 0581-0189, Fruit
Crops. No changes in those
requirements would be necessary
because of this action. Should any
changes become necessary, they would
be submitted to OMB for approval.

This proposed rule would not impose
any additional reporting or
recordkeeping requirements on either
small or large Washington sweet cherry
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this proposed rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
at the previously mentioned address in

the FOR FURTHER INFORMATION CONTACT
section.

List of Subjects in 7 CFR Part 923

Cherries, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 923 is proposed to
be amended as follows:

PART 923—MARKETING ORDER
REGULATING THE HANDLING OF
SWEET CHERRIES GROWN IN
DESIGNATED COUNTIES IN
WASHINGTON

m 1. The authority citation for 7 CFR
part 923 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§923.236 [Amended]
m 2. Amend § 923.236 is as follows:

On and after April 1, 2019, an
assessment rate of $0.20 per ton is
established for the Washington Cherry
Marketing Committee.

Dated: September 17, 2019.

Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2019-20451 Filed 9-20-19; 8:45 am]
BILLING CODE 3410-02-P

FARM CREDIT ADMINISTRATION

12 CFR Parts 611, 615, 620, 621, 628
and 630

RIN 3052-AD36

Implementation of the Current
Expected Credit Losses Methodology
for Allowances, Related Adjustments
to the Tier 1/Tier 2 Capital Rule, and
Conforming Amendments

AGENCY: Farm Credit Administration.
ACTION: Proposed rule.

SUMMARY: The Farm Credit
Administration (FCA, we, or our) is
inviting public comment on a proposal
to address changes to our capital and
other regulations, including certain
regulatory disclosure requirements, in
response to recent changes in the U.S.
generally accepted accounting
principles (U.S. GAAP).

DATES: You may send us comments on
or before November 22, 2019.
ADDRESSES: For accuracy and efficiency
reasons, please submit comments by
email or through the FCA’s website. We
do not accept comments submitted by
facsimile (fax), as faxes are difficult for
us to process in compliance with
section 508 of the Rehabilitation Act.

Please do not submit your comment
multiple times via different methods.
You may submit comments by any of
the following methods:

e Email: Send us an email at reg-
comm@fca.gov.

e FCA Website: http://www.fca.gov.
Click inside the “ITwant to. . .” field
near the top of the page; select
‘“comment on a pending regulation”
from the dropdown menu; and click
“Go.”

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Barry F. Mardock, Acting
Director, Office of Regulatory Policy,
Farm Credit Administration, 1501 Farm
Credit Drive, McLean, VA 22102-5090.

You may review copies of all
comments we receive at our office in
McLean, Virginia, or on our website at
http://www.fca.gov. We will show your
comments as submitted, but for
technical reasons we may omit items
such as logos and special characters.
Identifying information that you
provide, such as phone numbers and
addresses, will be publicly available.
However, we will attempt to remove
email addresses to help reduce internet
spam.

To read comments online, go to
www.fca.gov, click inside the “I want to
. . .7 field near the top of the page;
select “find comments on a pending
regulation” from the dropdown menu;
and click “Go.” This will take you to the
Comment Letters page where you can
select the regulation for which you
would like to read the public comments.
FOR FURTHER INFORMATION CONTACT:
Ryan Leist, Senior Accountant, Office of

Regulatory Policy, (703) 883—4223,

TTY (703) 883—4056; or
Jeremy R. Edelstein, Associate Director,

Finance and Capital Markets Team,

Office of Regulatory Policy, (703)

883-4497, TTY (703) 883—4056; or
Jennifer Cohn, Senior Counsel, Office of

General Counsel, (720) 213-0440,

TTY (703) 883—-4056.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Introduction
A. Objectives of the Proposed Rule
B. Overview of Changes to U.S. Generally
Accepted Accounting Principles
C. Regulatory Capital
II. Description of the Proposed Rule
A. Proposed Revisions to the Capital Rules
To Reflect the Change in U.S. GAAP
1. Introduction of Adjusted Allowances for
Credit Losses as a Newly Defined Term
2. Definition of Carrying Value
i. Available-for-Sale Debt Securities
ii. Purchased Credit Deteriorated Assets
3. Additional Considerations
B. Disclosures and Regulatory Reporting
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C. Conforming Changes
D. Supervisory Guidance on the ACL
E. Additional Request for Comment
III. Timeframe for Implementation
IV. Regulatory Flexibility Act

I. Introduction
A. Objectives of the Proposed Rule

The objectives of the proposed rule
are to:

e Ensure that the System’s capital
requirements, including certain
regulatory disclosures, reflect the
current expected credit losses
methodology, which revises the
accounting for credit losses under U.S.
GAAP; and

¢ Ensure that conforming
amendments to other regulations
accurately reference credit losses.

B. Overview of Changes to U.S.
Generally Accepted Accounting
Principles

In June 2016, the Financial
Accounting Standards Board (FASB)
issued Accounting Standards Update
(ASU) No. 2016-13, Topic 326,
Financial Instruments—Credit Losses,?
which revises the accounting for credit
losses under U.S. GAAP. In pertinent
part, ASU No. 2016-13:

¢ Introduces the current expected
credit losses methodology (CECL),
which replaces the incurred loss
methodology for financial assets
measured at amortized cost;

e Introduces the term purchased
credit deteriorated (PCD) assets, which
replaces the term purchased credit
impaired (PCI) assets;

e Modifies the treatment of credit
losses on available-for-sale (AFS) debt
securities; and

e Requires certain disclosures of
credit quality indicators by year of
origination (or vintage). The new
accounting standard for credit losses
will apply to all System institutions.2

CECL differs from the incurred loss
methodology in several key respects.
CECL requires System institutions to

1 ASU No. 2016-13 introduces ASC Topic 326,
which covers measurement of credit losses on
financial instruments and includes three subtopics:
(i) Subtopic 10: Financial Instruments—Credit
Losses—Overall; (ii) Subtopic 20: Financial
Instruments—Credit Losses—Measured at
Amortized Cost; and (iii) Subtopic 30: Financial
Instruments—Credit Losses—Auvailable-for-Sale
Debt Securities.

2FCA regulation § 628.2 defines System
institution, for capital rule purposes, as a System
bank, an association, Farm Credit Leasing Services
Corporation, and any other FCA-chartered
institution that we determine should be subject to
our capital rules. FCA issued an Informational
Memorandum on September 1, 2016, New
Accounting Standard on Financial Instruments—
Credit Losses, which provided initial information
on CECL.

recognize lifetime expected credit losses
for financial assets measured at
amortized cost, not just those credit
losses that have been incurred as of the
reporting date. CECL also requires the
incorporation of reasonable and
supportable forecasts in developing an
estimate of lifetime expected credit
losses, while maintaining the current
requirement for System institutions to
consider past events and current
conditions. Furthermore, the probable
threshold for recognition of allowances
in accordance with the incurred loss
methodology is removed under CECL.
Estimating expected credit losses over
the life of an asset under CECL,
including consideration of reasonable
and supportable forecasts, results in
earlier recognition of credit losses than
under the existing incurred loss
methodology.

In addition, CECL replaces multiple
impairment approaches in existing U.S.
GAAP. CECL allowances will cover a
broader range of financial assets than
allowance for loan losses (ALL) under
the incurred loss methodology. Under
the incurred loss methodology, in
general, ALL covers credit losses on
loans held for investment and lease
financing receivables, with additional
allowances for certain other extensions
of credit and allowances for credit
losses on certain off-balance sheet credit
exposures (with the latter allowances
presented as a liability).3 These
exposures will be within the scope of
CECL. In addition, CECL covers credit
losses on held-to-maturity (HTM) debt
securities.

As mentioned above, ASU No. 2016—
13 also introduces PCD assets as a
replacement for PCI assets. The PCD
asset definition covers a broader range
of assets than the PCI asset definition.
CECL requires System institutions to
estimate and record credit loss
allowances for a PCD asset at the time
of purchase. The credit loss allowance
is then added to the purchase price to
determine the amortized cost basis of
the asset for financial reporting
purposes. Post-acquisition increases in
credit loss allowances on PCD assets
will be established through a charge to
earnings. This is different from the
current treatment of PCI assets, for
which System institutions are not

3 “Other extensions of credit” includes trade and
reinsurance receivables, and receivables that relate
to repurchase agreements and securities lending
agreements. “‘Off-balance sheet credit exposures”
includes off-balance sheet credit exposures not
accounted for as insurance, such as loan
commitments, standby letters of credit, and
financial guarantees. We note that credit losses for
off-balance sheet credit exposures that are
unconditionally cancellable by the issuer are not
recognized under CECL.

permitted to estimate and recognize
credit loss allowances at the time of
purchase. Rather, in general, credit loss
allowances for PCI assets are estimated
after the purchase only if there is
deterioration in the expected cash flows
from the assets.4

ASU No. 2016-13 also introduces
new requirements for Available-For-Sale
(AFS) debt securities. The new
accounting standard requires that a
System institution recognize credit
losses on individual AFS debt securities
through credit loss allowances, rather
than through direct write-downs, as is
currently required under U.S. GAAP.
AFS debt securities will continue to be
measured at fair value, with changes in
fair value not related to credit losses
recognized in other comprehensive
income. Credit loss allowances on an
AFS debt security are limited to the
amount by which the security’s fair
value is less than its amortized cost.

Upon adoption of CECL, a System
institution will record a one-time
adjustment to its credit loss allowances
as of the beginning of its fiscal year of
adoption equal to the difference, if any,
between the amount of credit loss
allowances required under the incurred
loss methodology and the amount of
credit loss allowances required under
CECL. Except for PCD assets, the
adjustment to credit loss allowances
would be recognized with offsetting
entries to deferred tax assets (DTAs), if
appropriate, and to the fiscal year’s
beginning retained earnings.

The effective date of ASU No. 2016—
13 varies for different banking
organizations. For banking organizations
that are public business entities (PBE)
but not SEC filers (as defined in U.S.
GAAP),5 ASU No. 2016—-13 will become
effective for the first fiscal year
beginning after December 15, 2020,
including interim periods within that
fiscal year. The Federal Farm Credit
Banks Funding Corporation (Funding
Corporation) meets the definition of a

4The System currently holds limited PCI assets,
which have generally been acquired through
business combinations. We do not believe the
amount of PCD assets in the System after the
adoption of CECL will be materially different.

5 A public business entity (PBE) that is not an SEC
filer includes: (1) An entity that has issued
securities that are traded, listed, or quoted on an
over-the-counter market, or (2) an entity that has
issued one or more securities that are not subject
to contractual restrictions on transfer and is
required by law, contract, or regulation to prepare
U.S. GAAP financial statements (including
footnotes) and make them publicly available
periodically. For further information on the
definition of a PBE, refer to ASU No. 2013-12,
Definition of a Public Business Entity, issued in
December 2013.
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PBE,® and it is our understanding that
all System institutions will implement
the new standard for purposes of
System-wide combined financial
statements for the quarter ending March
31, 2021.

C. Regulatory Capital

Changes necessitated by CECL to a
System institution’s retained earnings,
DTAs, and allowances will affect its
regulatory capital ratios.” Specifically,
retained earnings are a key component
of a System institution’s common equity
tier 1 (CET1) capital. An increase in a
System institution’s allowances,
including those estimated under CECL,
generally will reduce the institution’s
earnings or retained earnings, and
therefore its CET1 capital.8

Depending on the nature of the
difference, DTAs arising from temporary
differences (temporary difference DTAs)
are included in a System’s institution’s
risk-weighted assets or are deducted
from CET1 capital.? Increases in
allowances generally give rise to
increases in temporary difference DTAs
that will partially offset the reduction in
earnings or retained earnings.1° Under
§628.20(d)(3), the ALL is included in a
System institution’s tier 2 capital up to
1.25 percent of its standardized total
risk-weighted assets not including any
amount of the ALL.11

II. Description of the Proposed Rule

To address the forthcoming
implementation of changes to U.S.
GAAP resulting from the FASB’s
issuance of ASU No. 2016-13 and to
improve consistency between our
capital rules and U.S. GAAP, we
propose to amend our capital rules to

6 The Funding Corporation is the fiscal agent and
disclosure agent for the System. The Funding
Corporation is responsible for issuing and
marketing debt securities to finance the System’s
loans, leases, and operations and for preparing and
producing the System’s financial results.

7 These capital ratios are specified in FCA
regulation § 628.10.

8 However, allowances recognized on PCD assets
upon adoption of CECL and upon later purchases
of PCD assets generally would not reduce the
System institution’s earnings, retained earnings, or
CET1 capital.

9DTASs arising from temporary differences in
relation to net operating loss carrybacks are risk-
weighted at 100 percent under § 628.32(1)(3). DTAs
that arise from net operating loss and tax credit
carryforwards, net of any related valuation
allowances and net of deferred tax liabilities in
accordance with §628.22(e), are deducted from
CET1 capital under § 628.22(a)(3). All other DTAs
are risk-weighted at 100 percent under
§628.32(1)(5). DTAs are immaterial at most System
institutions.

10 See Accounting Standards Codification Topic
740, “Income Taxes.”

11 Under § 628.2, any amount of ALL greater than
the 1.25 percent limit is deducted from
standardized total risk-weighted assets.

identify which credit loss allowances
under the new accounting standard are
eligible for inclusion in a System
institution’s regulatory capital.12 In
particular, FCA is proposing to add
adjusted allowances for credit losses
(AACL) as a newly defined term in the
capital rules. AACL would include
credit loss allowances related to
financial assets, except for allowances
for PCD assets and AFS debt
securities.13 AACL would be eligible for
inclusion in a System institution’s tier
2 capital subject to the current limit for
including ALL in tier 2 capital under
the capital rules.

The proposal also would provide a
separate capital treatment for
allowances associated with AFS debt
securities and PCD assets that would
apply to System institutions upon
adoption of ASU 2016-13; revise
regulatory disclosure requirements that
would apply to System banks following
their adoption of CECL; 4 and make
conforming amendments to the FCA’s
other regulations that refer to credit loss
allowances to reflect the
implementation of ASU No. 2016-13.

Our capital rules are similar to the
standardized approach capital rules that
the Federal banking regulatory agencies
(FBRAs) 15 adopted for the banking
organizations they regulate, while taking
into account the cooperative structure
and the organization of the System. The
FBRAs published a CECL rule in
February 2019.1¢ Our proposal is very
similar to the FBRAs’ rule.1”

12 Note that § 621.3 requires institutions to
prepare financial statements in accordance with
GAAP, except as otherwise directed by statutory
and regulatory requirements.

13 This exclusion of credit loss allowances on
PCD assets and AFS debt securities is what
differentiates AACL from the term allowance for
credit losses (ACL), which is used by the FASB in
ASU 2016-13 and which applies to both financial
assets and AFS debt securities. Consistent with the
proposal and as described in the following sections,
the AACL definition includes only those
allowances that have been charged against earnings
or retained earnings.

14 Section 628.63 requires System banks to
disclose items such as capital structure, capital
adequacy, credit risk, and credit risk mitigation.

15 The FBRAs are the Office of the Comptroller of
the Currency, the Board of Governors of the Federal
Reserve System, and the Federal Deposit Insurance
Corporation.

1684 FR 4222 (February 14, 2019).

17 FCA staff met with System representatives
during the development of this rule to seek their
input on certain issues. The questions discussed
were similar to the questions asked in the preamble
to the FBRA’s proposed CECL rule. (83 FR 22312,
May 14, 2018). We considered this input in
developing this proposal.

A. Proposed Revisions to the Capital
Rules To Reflect the Change in U.S.
GAAP

1. Introduction of Adjusted Allowances
for Credit Losses as a Newly Defined
Term

FCA is proposing to revise the capital
rules to reflect the revised accounting
standard for credit losses under U.S.
GAAP as it relates to System
institutions’ calculation of regulatory
capital ratios. Under the proposal, the
new capital term AACL, rather than
ALL, would apply to all System
institutions. Consistent with the
treatment of ALL under FCA'’s capital
rules, amounts of AACL would be
eligible for inclusion in an institution’s
tier 2 capital up to 1.25 percent of the
institution’s standardized total risk-
weighted assets not including any
amount of the AACL.

CECL allowances cover a broader
range of financial assets than ALL under
the incurred loss methodology. Under
the capital rules, ALL includes
valuation allowances that have been
established through a charge against
earnings to cover estimated credit losses
on loans or other extensions of credit as
determined in accordance with U.S.
GAAP. Under CECL, credit loss
allowances represent an accounting
valuation account, measured as the
difference between the financial assets’
amortized cost basis and the amount
expected to be collected on the financial
assets (i.e., lifetime credit losses). Thus,
AACL would include allowances for
expected credit losses on HTM debt
securities and lessors’ net investments
in leases that have been established to
reduce these assets to amounts expected
to be collected, as determined in
accordance with U.S. GAAP. AACL also
would include allowances for expected
credit losses on off-balance sheet credit
exposures not accounted for as
insurance, as determined in accordance
with U.S. GAAP. As described below,
however, credit loss allowances related
to AFS debt securities and PCD assets
would not be included in the definition
of AACL.

2. Definition of Carrying Value

FCA is proposing to revise the
regulatory definition of carrying value
under the capital rules to provide that,
for all assets other than AFS debt
securities and PCD assets, the carrying
value is not reduced by any associated
credit loss allowance.

i. Available-for-Sale Debt Securities

Current accounting standards require
a System institution to make an
individual assessment of each of its AFS
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debt securities and take a direct write-
down for credit losses when such a
security is other-than-temporarily
impaired. The amount of the write-
down is charged against earnings, which
reduces CET1 capital and also results in
areduction in the same amount of the
carrying value of the AFS debt security.
ASU No. 2016-13 revises the
accounting for credit impairment of AFS
debt securities by requiring System
institutions to determine whether a
decline in fair value below an AFS debt
security’s amortized cost resulted from
a credit loss, and to record any such
credit impairment through earnings
with a corresponding allowance. Similar
to the current regulatory treatment of
credit-related losses for other-than-
temporary impairment, under the
proposal, all credit losses recognized on
AFS debt securities would flow through
to CET1 capital and reduce the carrying
value of the AFS debt security. Since
the carrying value of an AFS debt
security is its fair value, which would
reflect any credit impairment, credit
loss allowances for AFS debt securities
required under the new accounting
standard would not be eligible for
inclusion in a System institution’s tier
2 capital.

ii. Purchased Credit Deteriorated Assets

Under the new accounting standard,
PCD assets are acquired individual
financial assets (or acquired groups of
financial assets with shared risk
characteristics) that, as of the date of
acquisition and as determined by an
acquirer’s assessment, have experienced
a more-than-insignificant deterioration
in credit quality since origination. The
new accounting standard will require a
System institution to estimate expected
credit losses that are embedded in the
purchase price of a PCD asset and
recognize these amounts as an
allowance as of the date of acquisition.
As such, the initial allowance amount
for a PCD asset recorded on a System
institution’s balance sheet will not be
established through a charge to
earnings. Post-acquisition increases in
allowances for PCD assets will be
established through a charge against
earnings.

Including in tier 2 capital allowances
that have not been charged against
earnings would diminish the quality of
regulatory capital. Accordingly, FCA is
proposing to maintain the requirement
that valuation allowances be charged
against earnings in order to be eligible
for inclusion in tier 2 capital. FCA is
also clarifying that valuation allowances
that are charged to retained earnings in
accordance with U.S. GAAP (i.e., the
allowances required at CECL adoption)

are eligible for inclusion in tier 2
capital.

As in the FBRAS’ final rule, FCA is
not proposing to allow System
institutions to bifurcate PCD allowances
to include post-acquisition allowances
in the definition of AACL; we are
concerned that a bifurcated approach
could create undue complexity and
burden for System institutions when
determining the amount of credit loss
allowances for PCD assets eligible for
inclusion in tier 2 capital. In addition,
System institutions have very little, if
any, allowances for PCI assets and, as
discussed above, this will not change
with the change to PCD assets.
Therefore, the proposal excludes all
PCD allowances from being included in
tier 2 capital.1® The proposal also
revises the definition of carrying value
such that for PCD assets the carrying
value is calculated net of allowances.
This treatment of PCD assets would, in
effect, reduce a System institution’s
standardized total risk-weighted assets,
similar to the proposed treatment for
credit loss allowances for AFS debt
securities.

3. Additional Considerations

As in the FBRAs’ final rule, FCA is
not proposing to change the limit of 1.25
percent of risk-weighted assets
governing the amount of AACL eligible
for inclusion in tier 2 capital. Should
this limit be finalized as proposed, FCA
intends to monitor the effects of this
limit on regulatory capital and System
institution lending practices. This
ongoing monitoring will include the
review of data, including data provided
by System institutions, and will assist
FCA in determining whether a further
change to the capital rules’ treatment of
AACL might be warranted. To the extent
FCA determines that further revisions to
the capital rules are necessary, we
would seek comment through a separate
proposal.

In addition, unlike the FBRAs, FCA is
not proposing a phase-in of the day-one
effects of CECL on regulatory capital
ratios. The FBRAs included an optional
three-year transition period for banking
organizations to reduce the potential
day-one adverse effects that CECL may
have on a banking organization’s
regulatory capital ratios. The FBRAs
included this transition period because

18 This proposal excludes both initial PCD
allowances and post-acquisition PCD allowances
from being included in tier 2 capital. As noted
above, the initial allowance for a PCD asset will not
be established through a charge to earnings (the
allowance is estimated on the date of acquisition).
However, post-acquisition increases in allowances
for PCD assets are established through a charge
against earnings.

of concerns that some banking
organizations might face difficulties in
capital planning because of uncertainty
about the economic environment at the
time of CECL adoption.1®

The FBRAs will use a banking
organization’s regulatory capital ratios,
as adjusted by the transition provision,
to determine whether the organization is
in compliance with its regulatory capital
requirements (including capital buffer
and prompt corrective action (PCA)
requirements). However, the FBRAs will
continue to examine banking
organizations’ credit loss estimates and
allowance balances through the
supervisory process regardless of
whether they have elected to use the
transition provision. In addition, the
FBRAs may examine whether banking
organizations will have adequate
amounts of capital at the expiration of
the transition provision period.20

We are not proposing a transition
period for the following reasons.

First, a transition provision appears to
be unnecessary for any System
institution because, even without a
transition period, they are all expected
to be sufficiently capitalized to absorb
the day one impact of CECL for the
purpose of complying with regulatory
capital requirements. In particular, if the
allowances as estimated under CECL
increase, CET1 capital (including
retained earnings) will decrease and tier
2 capital will increase; 21 we believe
total capital will be largely unchanged
at the majority of System institutions.
Even though a transition period like the
FBRAs adopted would not affect the
FCA'’s supervisory oversight, we do not
anticipate the impacts of CECL
prompting any increase in supervisory
concern or response. Moreover, the
capital ratios of all System
institutions—CET1; Tier 1; Total
Capital; and Tier 1 Leverage—are
expected to remain above the regulatory
minimums and buffers after the
implementation of CECL, even without
a transition period. An institution’s
ability to provide loans and related
services without a transition provision
would be hindered only if the

19 CECL requires consideration of current and
future expected economic conditions to estimate
allowances. To an extent, these conditions will not
be known until closer to an institution’s CECL
adoption date.

2084 FR 4229 (February 14, 2019).

21 As of March 31, 2019, the combined System-
wide allowance for loan losses and reserve for
losses on unfunded commitments as a percentage
of risk weighted assets was 0.57 percent. As
mentioned above, under revised §628.20(d)(3), the
AACL would be included in a System institution’s
tier 2 capital up to 1.25 percent of its standardized
total risk-weighted assets not including any amount
of the AACL.
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institution’s capital measures would fall
below its regulatory capital
requirements without the transition
provision.22

Second, we believe either an optional
or a mandatory transition period would
lead to unnecessary complexity and
operational burden that is not warranted
in light of our belief that a transition
period is not needed. An optional
transition period, like that adopted by
the FBRAs, could be difficult to
implement and maintain for System
institutions in at least two districts that
make use of common standardized
applications for computing and
reporting regulatory capital. A transition
period utilized by some institutions in
such districts but not by others would
appear to complicate supporting the
common reporting platforms for those
institutions. In addition, allowing an
optional transition period would create
a lack of comparability among System
institutions’ capital levels.

A mandatory transition period might
not be wanted by institutions that
already have plans to absorb the day-
one impact of CECL and have incurred
sunk costs in making changes to
processes for calculating and reporting
regulatory capital ratios for FCA
Uniform Reports of Financial Condition
and Performance (Call Reports) and
shareholder reporting.

Closer to the adoption of CECL, and
in the unlikely event that its day-one
impact threatens regulatory capital
compliance or patronage practices, FCA
may consider other options to reduce
unanticipated impacts of the accounting
change. The type of action would
depend on the materiality of CECL’s
impact and how widespread the issue is
throughout the System.

We request comment on the following
issues relative to a transition period:

1. We invite comment on whether
FCA should adopt a transition period
for the day-one impact CECL may have
on an institution’s regulatory capital
ratios. If you believe we should adopt a
transition period, please explain
whether you believe it should be
mandatory or optional, and please
address the reasons we have discussed
for not proposing a transition period.
Please provide analysis to support your
position.

2. We invite comment on alternatives
to a transition period that might
accommodate institutions in their
implementation of the CECL
requirements. Please explain what these

22 Unlike the banking organizations regulated by
the FBRAs, System institutions have no PCA
requirements and therefore have no concerns about
triggering such requirements.

alternatives are and why they would be
necessary. Please explain why our
reasons for not proposing a transition
period would not apply to these
alternatives. Please provide analysis to
support your position.

B. Disclosures and Regulatory Reporting

Under the proposed rule, System
banks would be required to update their
disclosures required under § 628.63 to
reflect the adoption of CECL. For
example, System banks would be
required to disclose AACL instead of
ALL after adoption.

In addition, to reflect changes in U.S.
GAAP, FCA anticipates revising the Call
Reports as part of its annual review
process. These revisions would specify
the affected line items in the capital
schedules and the newly defined term
AACL. In addition, FCA intends to
update instructions for all affected Call
Report schedule references to ALL. If we
adopt this rule as proposed, we expect
to make these changes for the March 31,
2021 reporting period.

C. Conforming Changes

A number of existing FCA regulations
outside of Part 628 refer to ALL or to
“loan loss.” ASU No. 2016—13 removes
impairment approaches and related
terminology, including replacing the
term ALL with allowance for credit
losses (ACL). The proposed rule would
replace the references to ALL or “loan
loss” in our regulations with references
to ACL or “credit loss,” as appropriate.
In addition, several regulations that
refer to “‘allowance for losses”” more
appropriately should refer to ACL.

Both the part 620 regulations
governing the contents of the annual
report to shareholders and the part 630
regulations governing the contents of
the annual report to investors require
that the discussion and analysis of risk
exposures analyze the allowance for
loan losses. The proposal would amend
the analysis requirement for consistency
with ASU No. 2016-13, which requires
an analysis of the allowance for credit
losses by year of origination (vintage
year) and the allowance be supported by
reasonable and supportable forecasts.
The proposal would also replace terms
in the requirement that references “loan
loss” with references to ““credit loss,” as
appropriate.

In the capital rules codified at part
628, as well as in other regulations that
refer to the capital rules, the proposal
would replace references to ALL with
AACL. In the capital disclosures at
§628.63, references to ‘“probable loan
losses” and “loan losses” would be
updated with ACL or AACL, as
applicable.

The proposed rule would make
conforming changes in regulations in
the following parts:

e Part 611—Organization
e Part 615—Funding and Fiscal Affairs,

Loan Policies and Operations, and

Funding Operations
e Part 620—Disclosure to Shareholders
e Part 621—Accounting and Reporting

Requirements
o Part 628—Capital Adequacy of

System Institutions
e Part 630—Disclosure to Investors in

System-Wide and Consolidated Bank

Debt Obligations of the Farm Credit

System.

D. Supervisory Guidance on the ACL

If this rule is adopted, we expect to
issue supervisory guidance on the ACL.
Until that time, many concepts,
processes, and practices detailed in
existing supervisory guidance on the
ALL would continue to remain relevant
under CECL. Relevant guidance
includes, but is not limited to,
information related to management’s
responsibility for the allowance
estimation process, the board of
directors’ responsibility for overseeing
management’s process, and the need for
institutions to appropriately support
and document their allowance
estimates.23 Until new guidance is
issued, institutions should consider the
relevant sections of existing ALL
guidance in their implementation of the
new accounting standard.

E. Additional Request for Comment

FCA seeks comment on all aspects of
the proposal. Comments are requested
about the potential impact, if any, of the
proposal in ensuring the safety and
soundness of individual System
institutions as well as on the stability of
the Farm Credit System.

III. Timeframe for Implementation

We intend the effective date of the
final rule to be January 1, 2021. As
mentioned above, the effective date of
ASU No. 2016-13 will become effective
for the Funding Corporation for the first
fiscal year beginning after December 15,
2020, including interim periods within
that fiscal year, and System institutions
will implement the new standard for
purposes of System-wide combined
financial statements for the Call Report
quarter ending March 21, 2021.

23 Existing supervisory guidance includes: FCA
Bookletter 49, Adequacy of Farm Credit System
Institutions” Allowance for Loan Losses and Risk
Funds, April 26, 2004; FCA Informational
Memorandum, Computer-Based Model Validation
Expectations, June 17, 2002; FCA Informational
Memorandum, Allowance for Loan Losses, June 30,
2009; and FCA Exam Manual, Allowance for Loan
Losses, November 17, 2015.
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IV. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), FCA hereby certifies that the
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
Each of the banks in the System,
considered together with its affiliated
associations, has assets and annual
income in excess of the amounts that
would qualify them as small entities.
Therefore, System institutions are not
“small entities”” as defined in the
Regulatory Flexibility Act.

Lists of Subjects
12 CFR Part 611

Agriculture, Banks, banking, Rural
areas.

12 CFR Part 615

Accounting, Agriculture, Banks,
banking, Government securities,
Investments, Rural areas.

12 CFR Part 620

Accounting, Agriculture, Banks,
banking, Reporting and recordkeeping
requirements, Rural areas.

12 CFR Part 621

Accounting, Agriculture, Banks,
banking, Reporting and recordkeeping
requirements, Rural areas.

12 CFR Part 628

Accounting, Agriculture, Banks,
banking, Capital, Government securities,
Investments, Rural areas.

12 CFR Part 630

Accounting, Agriculture, Banks,
banking, Organization and functions
(Government agencies), Reporting and
recordkeeping requirements, Rural
areas.

For the reasons stated in the
preamble, the Farm Credit
Administration proposes to amend parts
611, 615, 620, 621, 628, and 630 of
chapter VI, title 12 of the Code of
Federal Regulations as follows:

PART 611—ORGANIZATION

m 1. The authority citation for part 611
is revised to read as follows:

Authority: Secs. 1.2, 1.3, 1.4, 1.5, 1.12,
1.13, 2.0, 2.1, 2.2, 2.10, 2.11, 2.12, 3.0, 3.1,
3.2,3.3,3.7, 3.8, 3.9, 4.3A, 4.12, 4.12A, 4.15,
4.20, 4.25, 4.26, 4.27, 4.28A, 5.9, 5.17, 5.25,
7.0-7.3, 7.6—7.13, 8.5(e) of the Farm Credit
Act (12 U.S.C. 2002, 2011, 2012, 2013, 2020,
2021, 2071, 2072, 2073, 2091, 2092, 2093,
2121, 2122, 2123, 2124, 2128, 2129, 2130,
2154a, 2183, 2184, 2203, 2208, 2211, 2212,
2213, 2214, 2243, 2252, 2261, 2279a—2279a—
3, 2279b—2279f-1, 2279aa—5(e)); secs. 411

and 412 of Pub. L. 100-233, 101 Stat. 1568,
1638 (12 U.S.C. 2071 note and § 2202 note).

§611.515 [Amended]

m 2. Amend § 611.515 paragraph
(b)(6)(ii)(E) by removing the word
“loan”” and adding in its place the word
“credit”.

§611.1122 [Amended]

m 3. Amend §611.1122 by:

m a. Removing in paragraph (e)(6)(iii),
the word “loan”” and adding in its place
the word “credit”’; and

m b. Removing in paragraph (e)(10), the
words “loan losses” and adding in its
place the words “credit losses” both
places it appears.

§611.1130 [Amended]

m 4. Amend §611.1130 paragraph
(b)(4)(i) by removing the words
“allowance for losses” and adding in its
place the words “allowance for credit
losses”.

§611.1223 [Amended]

m 5. Amend §611.1223 paragraph
(c)(23)(ii) by removing the words
“allowance for losses”” and adding in its
place the words “allowance for credit
losses™.

§611.1250 [Amended]

m 6. Amend § 611.1250 paragraph
(b)(5)(i)(B) by removing the words
“loan”” and adding in its place the
words “credit”.

§611.1255 [Amended]

m 7. Amend § 611.1255 paragraph
(b)(5)(i)(B) by removing the words
“general allowance for losses” and
adding in its place the words “general
allowance for credit losses”.

PART 615—FUNDING AND FISCAL
AFFAIRS, LOAN POLICIES AND
OPERATIONS, AND FUNDING
OPERATIONS

m 8. The authority citation for part 615
is revised to read as follows:

Authority: Secs. 1.5, 1.7, 1.10, 1.11, 1.12,
2.2,2.3,2.4,2.5,2.12, 3.1, 3.7, 3.11, 3.25, 4.3,
4.3A, 4.9, 4.14B, 4.25,5.9,5.17, 8.0, 8.3, 8.4,
8.6, 8.8, 8.10, 8.12 of the Farm Credit Act (12
U.S.C. 2013, 2015, 2018, 2019, 2020, 2073,
2074, 2075, 2076, 2093, 2122, 2128, 2132,
2146, 2154, 2154a, 2160, 2202b, 2211, 2243,
2252, 2279aa, 2279aa—3, 2279aa—4, 2279aa—6,
2279aa—8, 2279aa—10, 2279aa—12); sec.
301(a), Pub. L. 100-233, 101 Stat. 1568, 1608
(12 U.S.C. 2154 note); sec. 939A, Pub. L. 111—-
203, 124 Stat. 1326, 1887 (15 U.S.C. 780-7
note).

§615.5050 [Amended]

m 9. Amend § 615.5050 by:
m a. Removing in paragraph (c)(1), the
words “allowance for loan losses” and

adding in its place the words
“allowance for credit losses’’; and

m b. Removing in paragraphs (c)(2)
through (4) the words ““allowance for
losses” and adding in its place the
words “allowance for credit losses”’.

§615.5132 [Amended]

m 10. Amend § 615.5132 paragraph (a)
by removing the words “loan loss
adjustments” and adding in its place the
words “credit loss adjustments”.

§615.5140 [Amended]

m 11. Amend § 615.5140 paragraph
(b)(4)(ii) by removing the words ‘loan
loss” and adding in its place the words
“credit loss”.

§615.5200 [Amended]

m 12. Amend § 615.5200 paragraph
(c)(4) by adding the word “credit”
before “losses”.

§615.5201 [Amended]

m 13. Amend § 615.5201 by removing
the words ““allowance for loan losses”
and adding in its place the words
“adjusted allowance for credit losses” in
the definition of ‘“Risk-adjusted asset
base”.

§615.5351 [Amended]

m 14. Amend § 615.5351 paragraph (d)
by adding the word “credit” before
“loss.”

PART 620—DISCLOSURE TO
SHAREHOLDERS

m 15. The authority citation for part 620
continues to read as follows:

Authority: Secs. 4.3, 4.3A, 4.19, 5.9, 5.17,
5.19 of the Farm Credit Act (12 U.S.C. 2154,
2154a, 2207, 2243, 2252, 2254).

§620.5 [Amended]
m 16. Amend § 620.5 by:
m a. Removing in paragraph (f)(1)(i)(D),
the words ‘“Allowance for losses’ and
adding in its place the words
“Allowance for credit losses”;
m b. Removing in paragraph (f)(1)(ii)(B),
the words ‘““Provision for loan losses”
and adding in its place the words
“Provision for credit losses’’;
m c. Removing in paragraph (f)(1)(iii)(F),
the words “Allowance for loan losses-
to-loans” and adding in its place the
words ‘“Allowance for credit losses-to-
loans”’;
m d. Revising paragraph (g)(1)(iv)(B);
m e. Removing in paragraph (g)(1)(iv)(E),
the words ““allowance for losses” and
adding in its place the words
“allowance for credit losses.”

The revision reads as follows:

* x %

(g)

* x %
(1)* * ok
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(iv) EE

(B) An analysis of the allowance for
credit losses by year of origination
(vintage year). The number of years
analyzed must be consistent with
vintage year disclosures required by
generally accepted accounting
principles. The analysis must include
the ratios of the allowance for credit
losses to loans and net chargeoffs to
average loans and a discussion of the
adequacy of the allowance for credit
losses given reasonable and supportable

forecasts;
* * * * *

PART 621—ACCOUNTING AND
REPORTING REQUIREMENTS

m 17. The authority citation for part 621
is revised to read as follows:

Authority: Secs. 5.17, 5.19, 5.22A, 8.11 of
the Farm Credit Act (12 U.S.C. 2252, 2257a,
2279aa—11).

§621.5 [Amended]

m 18. Amend § 621.5 by:

m a. Removing in the heading, the word
“loan” and adding in its place the word
“credit”’; and

m b. Removing in paragraphs (a) and (b),
the word “loan” and adding in its place
the word ““credit”.

§621.8 [Amended]

m 19. Amend § 621.8 paragraph (c)(2) by
removing the word “loan” and adding
in its place the word “credit”.

PART 628—CAPITAL ADEQUACY OF
SYSTEM INSTITUTIONS

m 20. The authority citation for part 628
is revised to read as follows:

Authority: Secs. 1.5, 1.7, 1.10, 1.11, 1.12,
2.2,2.3,2.4,2.5,2.12,3.1, 3.7, 3.11, 3.25, 4.3,
4.3A, 4.9, 4.14B, 4.25, 5.9, 5.17, 8.0, 8.3, 8.4,
8.6, 8.8, 8.10, 8.12 of the Farm Credit Act (12
U.S.C. 2013, 2015, 2018, 2019, 2020, 2073,
2074, 2075, 2076, 2093, 2122, 2128, 2132,
2146, 2154, 2154a, 2160, 2202b, 2211, 2243,
2252, 2279aa, 2279aa—3, 2279aa—4, 2279aa—6,
2279aa—8, 2279aa—10, 2279aa—12); sec.
301(a), Pub. L. 100-233, 101 Stat. 1568, 1608
(12 U.S.C. 1254 note); sec. 939A, Pub. L. 111-
203, 124 Stat. 1326, 1887 (15 U.S.C. 780-7
note).

§628.2 [Amended]
m 21. Amend § 628.2 by:
m a. Adding in alphabetical order a
definition for “Adjusted allowances for
credit loss (AACL)”;
m b. Removing the definition of
“Allowances for loan losses (ALL)”’; and
m c. Adding in the definition “Carrying
value” a new last sentence;
m d. Revising “Standardized total risk-
weighted assets” definitions second
paragraph (2).

The additions and revision reads as
follows:

§628.2 Definitions

* * * * *

Adjusted allowances for credit losses
(AACL) means valuation allowances that
have been established through a charge
against earnings or retained earnings for
expected credit losses on financial
assets measured at amortized cost and a
lessor’s net investment in leases that
have been established to reduce the
amortized cost basis of the assets to
amounts expected to be collected as
determined in accordance with GAAP.
For purposes of this part, adjusted
allowances for credit losses includes
allowances for expected credit losses on
off-balance sheet credit exposures not
accounted for as insurance as
determined in accordance with GAAP.
Adjusted allowances for credit losses
excludes allowances created that reflect
credit losses on purchased credit
deteriorated assets and available-for-sale
debt securities.

* * * * *

Carrying value * * * For all assets
other than available-for-sale debt
securities or purchased credit-
deteriorated assets, the carrying value is
not reduced by any associated credit
loss allowance that is determined in
accordance with GAAP.

* * * * *

Standardized total risk-weighted
assets means:
R

(2) Any amount of the System
institution’s adjusted allowance for
credit losses that is not included in tier
2 capital.

* * * * *

§628.20 [Amended]

m 22. Amend § 628.20 paragraph (d)(3)
by removing the word “ALL” and
adding in its place the word “AACL”
each place it appears.

§628.22 [Amended]

m 23. Amend § 628.22 paragraph (c) by
removing the word “ALL” in footnote 6
and adding in its place the word
“AACL”.

§628.63 [Amended]

m 24. Amend Table 5 to Section
628.63—Credit Risk: General
Disclosures by:

m a. Removing in paragraphs (a)(5),
(e)(5), and (g), the words “allowance for
loan losses” and adding in its place the
words “adjusted allowance for credit
losses”’; and

m b. Removing in footnote 6, the words
‘“probable loan losses” and adding in its
place the words “credit losses”.

PART 630—DISCLOSURE TO
INVESTORS IN SYSTEMWIDE AND
CONSOLIDATED BANK DEBT
OBLIGATIONS OF THE FARM CREDIT
SYSTEM

m 25. The authority citation for part 630
is revised to read as follows:

Authority: Secs. 4.2, 4.9, 5.9, 5.17, 5.19 of
the Farm Credit Act (12 U.S.C. 2153, 2160,
2243, 2252, 2254).

§630.20 [Amended]

m 26. Amend § 630.20 by:

m a. Removing in paragraph (f)(1)(ii), the
words ‘“Allowance for losses’ and
adding in its place the words
“Allowance for credit losses”;

m b. Removing in paragraph (f)(2)(iii),
the words “Provision for loan losses”
and adding in its place the words
“Provision for credit losses’’;

m c. Removing in paragraph (f)(3)(v), the
words ‘“Allowance for losses’ and
adding in its place the words
“Allowance for credit losses” and

m d. Revising paragraph (g)(1)(ii)(B).
The revision reads as follows:

* x %

(B) An analysis of the allowance for
credit losses by year of origination
(vintage year). The number of years
analyzed must be consistent with
vintage year disclosures required by
generally accepted accounting
principles. The analysis must include
the ratios of the allowance for loan
credit losses to loans and net chargeoffs
to average loans and a discussion of the
adequacy of the allowance for credit
losses given reasonable and supportable
forecasts.

* * * * *

Appendix A to Part 630—Supplemental
Information Disclosure Guidelines
[Amended]

m 27. Amend Appendix A to Part 630 by
removing the words “loan losses” and
adding in its place the words “credit
losses” in Table B wherever they
appear.

Dated: August 14, 2019.
Dale Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2019-19916 Filed 9-20-19; 8:45 am]|
BILLING CODE 6705-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FARM CREDIT ADMINISTRATION
12 CFR Part 615

RIN 3052—-AD35

Organization; Funding and Fiscal
Affairs, Loan Policies and Operations,
and Funding Operations; Investment
Eligibility

AGENCY: Farm Credit Administration.
ACTION: Proposed rule.

SUMMARY: The Farm Credit
Administration (FCA, Agency, us, our,
or we) is proposing to amend its
investment regulations to allow Farm
Credit System (FCS or System)
associations to purchase and hold the
portion of certain loans that non-FCS
lenders originate and sell in the
secondary market, and that the United
States Department of Agriculture
(USDA) unconditionally guarantees or
insures as to the timely payment of
principal and interest.

DATES: Please send us your comments
on or before November 18, 2019.

ADDRESSES: We offer a variety of
methods for you to submit your
comments. For accuracy and efficiency
reasons, commenters are encouraged to
submit comments by email or through
FCA’s website. As facsimiles (fax) are
difficult for us to process and achieve
compliance with section 508 of the
Rehabilitation Act of 1973, as amended,
we are no longer accepting comments
submitted by fax. Regardless of the
method you use, please do not submit
your comment multiple times via
different methods. You may submit
comments by any of the following
methods:

e Email: Send us an email atreg-
comm@fca.gov.

e FCA website: http://www.fca.gov.
Click inside the “Iwant to. . .” field
near the top of the page; select
“comment on a pending regulation”
from the dropdown menu; and click
“Go.” This takes you to an electronic
public comment form.

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Barry F. Mardock, Acting
Director, Office of Regulatory Policy,
Farm Credit Administration, 1501 Farm
Credit Drive, McLean, VA 22102-5090.

You may review copies of all
comments we receive at our office in
McLean, Virginia or on our website at
http://www.fca.gov. Once you are on the
website, click inside the “I want to
. . .” field near the top of the page;
select “find comments on a pending
regulation” from the dropdown menu;
and click “Go.” This will take you to the
Comment Letters page where you can
select the regulation for which you
would like to read the public comments.
We will show your comments as
submitted, including any supporting
data provided, but for technical reasons
we may omit items such as logos and
special characters. Identifying
information that you provide, such as
phone numbers and addresses, will be
publicly available. However, we will
attempt to remove email addresses to
help reduce internet spam.

FOR FURTHER INFORMATION CONTACT:

David J. Lewandrowski, Senior Policy
Analyst, Office of Regulatory Policy,
(703) 883—4212, lewandrowskid@
fca.gov; or

Jeremy R. Edelstein, Associate
Director of Finance and Capital Market
Team, Office of Regulatory Policy, (703)
883—4497, edelsteinj@fca.gov; or

Richard A. Katz, Senior Counsel,
Office of General Counsel, (703) 883—
4020, TTY (703) 883—4056, katzr@
feca.gov.

SUPPLEMENTARY INFORMATION:

I. Objectives

The objectives of the proposed rule
are to authorize FCS associations to buy
as investments for risk management
purposes, portions of certain loans that
non-System lenders originate, and the
USDA fully guarantees as to principal
and interest to:

e Augment the liquidity of rural
credit markets;

¢ Reduce the capital burden on
community banks and other non-System
lenders who choose to sell their USDA
guaranteed portions of loans, so they
may extend additional credit in rural
areas; and

e Enhance the ability of associations
to manage risk.

II. Background

In general, the authority for FCS
association to buy and sell certain types
of financial instruments, including the
ones addressed in this proposed rule, is
found in Sections 2.2(11) and 2.12(17)
of the Farm Credit Act of 1971, as
amended (Act). In 2014, FCA proposed
amendments to the investment
regulation for FCS associations.* The
proposed rule would have authorized
associations to purchase and hold, as
investments, obligations issued or
guaranteed by the United States or its
agencies for risk management purposes.
Under the proposed rule, no association
could hold investments in an amount
that exceeds 10 percent of its total
outstanding loans.

FCA received more than 1,250
comment letters on this proposal. After
consideration of these comments, FCA
changed the term ““obligations” in the
proposed rule to the more narrow term
“securities” in the final rule. FCA also
added §615.5140(b)(2) to the final
regulation to clarify that loans
purchased in the secondary market that
are unconditionally guaranteed or
insured by the U.S. Government or its
agencies as to principal and interest are
not eligible risk management investment
for FCS associations. Such loans meet
the statutory definition of “obligations”,
but we did not include them as
securities in the final rule.

Shortly after we approved and
published the final rule, several FCS
associations, community banks, and a
broker-dealer expressed concern that
final § 615.5140(b)(1) and (2) would
disrupt the secondary market for the
portions of loans that USDA fully and
unconditionally guarantees as to both
principal and interest. Representatives
of the Office of the Administrator for the
Rural Business Cooperative Service at
USDA (USDA Administrator) contacted
FCA to support these parties. More
specifically, concerns were raised about
the potential impact that the final rule
could have on the secondary market for
USDA-guaranteed portions of loans and,
more broadly, on rural development.
The USDA Administrator, two
community banks, and the broker-dealer
warned that the withdrawal of FCS
associations from this market could
substantially reduce the liquidity in this

1See 79 FR 43301, July 25, 2014.
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market and the availability of credit in
rural areas.

In response to the concerns raised by
the USDA Administrator and market
participants, FCA decided to review
final §615.5140(b)(1) and (2) and
consider their impact on the secondary
market for loans that the USDA fully
and unconditionally guarantees as to
principal and interest. As a result of this
review, FCA is now initiating another
rulemaking that would amend
§615.5140(b)(2) to exempt USDA-
guaranteed loan portions from
§615.5140(b)(1), as well as a conforming
change to §615.5140(b)(3).

III. Secondary Market for USDA
Guarantees of Loans

USDA may guarantee up to 90 percent
of certain loans that FCS banks and
associations, commercial banks, and
other lenders originate.2 These lenders
may either hold the guaranteed portion
of such loans or sell them in the
secondary market.3 Data provided by
USDA indicates that loan originators
retain approximately 60 percent of the
USDA-guaranteed portions of such
loans and sell the remaining 40 percent
in the secondary market, usually at a
premium. There are risks to purchasers
of these guaranteed portions of loans.*
According to the Rural Development
Agency at USDA, FCS associations buy

2USDA guarantees loans to borrowers under a
variety of programs pursuant to its authorities,
primarily subtitles A and B of the Consolidated
Farm and Rural Development Act and title VI of the
Rural Electrification Act of 1936.

3 Lenders who originate loans that are eligible for
USDA guarantees only obtain a conditional
guarantee from the USDA. The guarantee is
conditional on the lender complying with the
origination and servicing regulatory requirements
applicable to the loan, as well as other program
requirements. Loan originators may sell the USDA-
guaranteed portions of their loans, in the form of
an assignment, to other persons, including
individuals, corporate entities, and other financial
institutions. See, 7 CFR 762.160, 1779.65, 3575.65,
and 4279.75. Pursuant to these regulations, the
seller must submit a form to the USDA that
identifies the party that becomes the holder of
record. Id. A purchaser who subsequently assigns
the loan guarantee to another party must similarly
comply with the same requirement. Only an
assignee who is listed as the holder of record for
the loan guarantee may seek payment from the
USDA if the borrower defaults. The USDA provides
an unconditional guarantee to a good-faith
guarantee holder who purchased the guaranteed
portion of the loan in the secondary market.

4The primary risks are premium risk and
operational risk. The USDA-guaranteed portions of
these loans typically command significant
premiums in the secondary market. The payment of
premiums demonstrates the high demand for USDA
loan guarantees in the marketplace because buyers
consider them as financially valuable assets.
However, premiums are not covered by the USDA
guarantee. The buyer may not always recover the
full amount of the premium paid if the borrower
defaults on the loan. Operational risk to purchasers
center on proper transfer of the assignment of the
guarantee so that it is recognized by USDA.

approximately 40 percent of such
USDA-loan guarantees in the secondary
market.

IV. Association Investment Authorities

FCS associations derive their
authority to make investments from
sections 2.2(10) 2.2(11), 2.12(17), and
2.12(18) of the Act.5 The statutory
provisions that are most relevant to this
rulemaking are sections 2.2(11) and
2.12(17), which authorize System
associations to “buy and sell obligations
of or insured by the United States or of
any agency thereof or of any banks of
the Farm Credit System.”

Pursuant to its authority under
section 5.17(a)(9) of the Act,® FCA
promulgated current § 615.5140(b),
which allows FCS associations to buy
and hold obligations issued or
guaranteed by the United States subject
to certain restrictions. More specifically,
§615.5140(b)(1) and (2) specify that the
obligations that associations acquire
must be securities, but not loans, while
§615.5140(b)(4) imposes a portfolio cap
of 10 percent of outstanding loans on
such investments. The intended
purpose of these limits in the regulation
is to ensure that the FCS continue to
operate as cooperative lending
institutions that are owned and
controlled by the farmers, ranchers,
aquatic producers and harvesters, and
cooperatives that borrow from them. As
discussed in the preamble to the final
rule, FCA decided, in response to the
comment letters, that placing limits on
association investments is necessary so
that loans to eligible borrowers
constitute most of the assets of each FCS
association.

Explanation of the Proposed Rule

As discussed above, certain external
parties communicated concerns that the
final rule may have had the unintended
consequence of disrupting the
secondary market for USDA-guaranteed
portions of loans. As noted above, FCS
institutions constitute approximately 40
percent of the buyers in this market
even though System purchases of
USDA-guaranteed loan portions total
only about $200 million per year. In this

5 Sections 2.2(10) and 2.12(18) of the Act
authorize associations to invest their funds, as may
be approved by their funding bank under FCA
regulations. These two provisions also allow
associations to deposit their funds and securities
with their funding bank, a member bank of the
Federal Reserve System or any bank insured by the
Federal Deposit Insurance Corporation.

6 Section 5.17(a)(9) of the Act authorizes FCA to
“prescribe rules and regulations necessary or
appropriate for carrying out this Act.” Additionally,
the introductory text to sections 2.2 and 2.12 of the
Act state that each association is subject to
regulation by FCA.

context, the total amount of loan
guarantees purchased in the secondary
market represents a minimal portion of
System assets, and it does not
fundamentally shift the System away
from its core mandate of lending to its
voting member-borrowers, who are
agricultural and aquatic producers, their
cooperatives, and rural utilities.
However, from the perspective of the
USDA and certain secondary market
participants for these loan guarantees,
the impact is significant. The final rule
may have an unintended impact by
causing 40 percent of the existing
buyers to be excluded from the
secondary market. More importantly,
USDA loan guarantees contribute to the
flow of adequate and affordable credit
into rural areas, which is related to the
System’s mission as a government-
sponsored enterprise.

For these reasons, FCA is now
proposing an amendment to
§615.5140(b)(2) that would authorize
FCS associations to help manage risk by
holding portions of loans that: (1)
Lenders, which are not Farm Credit
System institutions, originate and then
sell in the secondary market; and (2)
USDA fully and unconditionally
guarantees or insures as to both
principal and interest. These loan
obligations are within the statutory
authority of associations in sections
2.2(11) and 2.12(17) of the Act, and the
authority to purchase these obligations
will remain subject to the portfolio
restrictions in § 615.5140(b)(4).

Under proposed § 615.5140(b)(2), FCS
associations would purchase the USDA-
guaranteed portions of loans that non-
System lenders, most of whom are
commercial banks, originate. The loan
originators decide whether to retain or
sell the guaranteed portions of these
loans. Originators that sell USDA loan
guarantees in the secondary market,
whether directly or through brokers,
negotiate the terms of sale, and thus
have knowledge of the buyers’
identities. As a result, the secondary
market for USDA guaranteed loans
brings together willing sellers and
buyers and, therefore, the proposed
regulation encourages cooperation
between FCS associations, community
banks, larger banks, and other non-
System lenders.

The scope of the proposed rule is
limited to USDA loan guarantees, which
is what USDA, community banks, the
FCS, and a broker-dealer asked FCA to
reconsider. For this reason, loans
guaranteed by other United States
government agencies are not in the
scope of this rulemaking and, therefore,
FCA is not addressing them in this
proposed rule. However, FCA points out
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that the existing regulation allows FCS
associations to purchase securities that
are issued, insured, or guaranteed by the
United States or its agencies, which
includes securities issued by the Small
Business Administration and the
Government National Mortgage
Association. Additionally, associations
may buy securities issued by Farmer
Mac pursuant to §615.5174.

Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), FCA hereby certifies that the
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
Each of the banks in the System,
considered together with its affiliated
associations, has assets and annual
income in excess of the amounts that
would qualify them as small entities.
Therefore, System institutions are not
“small entities” as defined in the
Regulatory Flexibility Act.

List of Subjects in 12 CFR Part 615

Accounting, Agriculture, Banks,
banking, Government securities,
Investments, Rural areas.

For the reasons stated in the
preamble, part 615 of chapter VI, title 12
of the Code of Federal Regulations is
proposed to be amended as follows:

PART 615—FUNDING AND FISCAL
AFFAIRS, LOAN POLICIES AND
OPERATIONS, AND FUNDING
OPERATIONS

m 1. The authority citation for part 615
continues to read as follows:

AuthOI‘ity: Secs. 1.5, 1.7, 1.10, 1.11, 1.12,
2.2,2.3,2.4,2.5,2.12,3.1, 3.7, 3.11, 3.25, 4.3,
4.3A,4.9,4.14B, 4.25,5.9, 5.17, 6.20, 6.26,
8.0, 8.3, 8.4, 8.6, 8.7, 8.8, 8.10, 8.12 of the
Farm Credit Act (12 U.S.C. 2013, 2015, 2018,
2019, 2020, 2073, 2074, 2075, 2076, 2093,
2122, 2128, 2132, 2146, 2154, 2154a, 2160,
2202b, 2211, 2243, 2252, 2278b, 2278b—6,
2279aa, 2279aa-3, 2279aa—4, 2279aa-6,
2279aa—7, 2279aa—8, 2279aa—10, 2279aa—12);
sec. 301(a), Pub. L. 100-233, 101 Stat. 1568,
1608; sec. 939A, Pub. L. 111-203, 124 Stat.
1326, 1887 (15 U.S.C. 780—7 note).

m 2. Section 615.5140 is amended by
revising paragraph (b)(2) and paragraph
(b)(3) introductory text to read as
follows:

§615.5140 Eligible investments.

* * * * *

(b) L

(2) Secondary market Government-
guaranteed loans. In addition to
investing in the securities described in
paragraph (b)(1) of this section, each
Farm Credit System association may

also manage risk by holding those
portions of loans that:

(i) Lenders, which are not Farm Credit
System institutions, originate and then
sell in the secondary market; and

(ii) The United States Department of
Agriculture fully and unconditionally
guarantees or insures as to both
principal and interest.

(3) Risk management requirements.
Each association that purchases
investments pursuant to paragraphs
(b)(1) and (2) of this section-must
document how its investment activities
contribute to managing risks as required
by paragraph (b)(1) of this section. Such
documentation must address and

evidence that the association:
* * * * *

Dated: August 14, 2019.
Dale Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2019-19917 Filed 9-17-19; 8:45 am]
BILLING CODE 6705-01-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 3, 39, and 140

RIN 3038-AE65

Exemption From Derivatives Clearing
Organization Registration

AGENCY: Commodity Futures Trading
Commission.
ACTION: Extension of comment period.

SUMMARY: On July 23, 2019, the
Commodity Futures Trading
Commission (Commission) published in
the Federal Register a supplemental
notice of proposed rulemaking (NPRM)
titled Exemption from Derivatives
Clearing Organization Registration. The
comment period for the supplemental
NPRM closes on September 23, 2019.
The Commission is extending the
comment period for this supplemental
NPRM by an additional 60 days.
DATES: The comment period for the
supplemental NPRM titled Exemption
from Derivatives Clearing Organization
Registration is extended through
November 22, 2019.
ADDRESSES: You may submit comments,
identified by “Exemption from
Derivatives Clearing Organization
Registration” and RIN number 3038—
AE65, by any of the following methods:

e CFTC Comments Portal: https://
comments.cftc.gov. Select the “Submit
Comments” link for this rulemaking and
follow the instructions on the Public
Comment Form.

e Mail: Send to Christopher
Kirkpatrick, Secretary of the

Commission, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street NW,
Washington, DC 20581.

e Hand Delivery/Courier: Follow the
same instructions as for Mail, above.

Please submit your comments using
only one of these methods. To avoid
possible delays with mail or in-person
deliveries, submissions through the
CFTC Comments Portal are encouraged.

All comments must be submitted in
English, or if not, accompanied by an
English translation. Comments will be
posted as received to https://
comments.cftc.gov. You should submit
only information that you wish to make
available publicly. If you wish the
Commission to consider information
that you believe is exempt from
disclosure under the Freedom of
Information Act (FOIA), a petition for
confidential treatment of the exempt
information may be submitted according
to the procedures established in § 145.9
of the Commission’s regulations.?

The Commission reserves the right,
but shall have no obligation, to review,
pre-screen, filter, redact, refuse or
remove any or all of your submission
from https://comments.cftc.gov that it
may deem to be inappropriate for
publication, such as obscene language.
All submissions that have been redacted
or removed that contain comments on
the merits of the rulemaking will be
retained in the public comment file and
will be considered as required under the
Administrative Procedure Act and other
applicable laws, and may be accessible
under the FOIA.

FOR FURTHER INFORMATION CONTACT:
Eileen A. Donovan, Deputy Director,
202-418-5096, edonovan@cftc.gov;
Parisa Abadi, Associate Director, 202—
418-6620, pabadi@cftc.gov; Eileen R.
Chotiner, Senior Compliance Analyst,
202—-418-5467, echotiner@cftc.gov;
Brian Baum, Special Counsel, 202-418-
5654, bbaum@cftc.gov; August A.
Imholtz III, Special Counsel, 202—-418-
5140, aimholtz@cftc.gov; Abigail S.
Knauff, Special Counsel, 202-418-5123,
aknauff@cftc.gov; Division of Clearing
and Risk, Thomas J. Smith, Deputy
Director, 202—418-5495, tsmith@
cftc.gov; Division of Swap Dealer and
Intermediary Oversight, Commodity
Futures Trading Commission, Three
Lafayette Centre, 1155 21st Street NW,
Washington, DC 20581.

SUPPLEMENTARY INFORMATION: On ]uly
23, 2019, the Commission published in
the Federal Register a supplemental
NPRM proposing amendments to permit
derivatives clearing organizations that

117 CFR 145.9.
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§929.43 Contributions.

The Committee may accept voluntary
contributions to pay expenses incurred
pursuant to § 929.45, Research and
development. Such contributions may
only be accepted if they are sourced
from domestic contributors and are free
from any encumbrances or restrictions
on their use by the donor. The
Cranberry Marketing Committee shall
retain complete control of their use.

[FR Doc. 2019-05079 Filed 3—-18-19; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 45

[Docket No. OCC-2019-0002]

RIN 1557-0061

BOARD OF GOVERNORS OF THE
FEDERAL RESERVE SYSTEM

12 CFR Part 237

[Docket No. R—1654]

RIN 7100-AF42

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 349
RIN 3064—-AF00

FARM CREDIT ADMINISTRATION

12 CFR Part 624
RIN 3052-AD34

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1221
RIN 2590-AB02

Margin and Capital Requirements for
Covered Swap Entities

AGENCY: Office of the Comptroller of the
Currency, Treasury (OCC); Board of
Governors of the Federal Reserve
System (Board); Federal Deposit
Insurance Corporation (FDIC); Farm
Credit Administration (FCA); and the
Federal Housing Finance Agency
(FHFA).

ACTION: Interim final rule and request
for comment.

SUMMARY: The OCC, Board, FDIC, FCA,
and FHFA (each an Agency and,

collectively, the Agencies) are adopting
and invite comment on an interim final

rule amending the Agencies’ regulations
that require swap dealers and security-
based swap dealers under the Agencies’
respective jurisdictions to exchange
margin with their counterparties for
swaps that are not centrally cleared
(Swap Margin Rule). The Swap Margin
Rule takes effect under a phased
compliance schedule stretching from
2016 through 2020, and the dealers
covered by the rule continue to hold
swaps in their portfolios that were
entered into before the effective dates of
the rule. Those swaps are grandfathered
from the Swap Margin Rule’s
requirements until they expire
according to their terms. There are
currently financial services firms
located within the United Kingdom
(U.K.) that conduct swap dealing
activities subject to the Swap Margin
Rule. The U.K. has provided formal
notice of its intention to withdraw from
the European Union (E.U.) on March 29,
2019. If this transpires without a
negotiated agreement between the U.K.
and E.U., these entities located in the
U.K. may not be authorized to provide
full-scope financial services to swap
counterparties located in the E.U. The
Agencies’ policy objective in developing
the interim final rule is to address one
aspect of the scenario likely to ensue,
whereby entities located in the U.K.
might transfer their existing swap
portfolios that face counterparties
located in the E.U. over to an affiliate or
other related establishment located
within the E.U. or the United States
(U.S.). The Agencies seek to address
industry concerns about the status of
grandfathered swaps in this scenario, so
the industry can focus on making
preparations for swap transfers. These
transfers, if carried out in accordance
with the conditions of the interim final
rule, will not trigger the application of
the Swap Margin Rule to grandfathered
swaps that were entered into before the
compliance dates of the Swap Margin
Rule.

DATES: The interim final rule is effective
March 19, 2019. Comments should be
received on or before April 18, 2019.
ADDRESSES: Interested parties are
encouraged to submit written comments
jointly to all of the Agencies.
Commenters are encouraged to use the
title “Margin and Capital Requirements
for Covered Swap Entities” to facilitate
the organization and distribution of
comments among the Agencies.

OCC: You may submit comments to
the OCC by any of the methods set forth
below. Commenters are encouraged to
submit comments through the Federal
eRulemaking Portal or email, if possible.
Please use the title “Margin and Capital

Requirements for Covered Swap
Entities” to facilitate the organization
and distribution of the comments. You
may submit comments by any of the
following methods:

e Federal eRulemaking Portal—
“Regulations.gov”’: Go to
www.regulations.gov. Enter “Docket ID
OCC-2019-0002” in the Search Box and
click “Search.” Click on “Comment
Now” to submit public comments. Click
on the “Help” tab on the
Regulations.gov home page to get
information on using Regulations.gov,
including instructions for submitting
public comments.

e Email: regs.comments@
occ.treas.gov.

e Mail: Legislative and Regulatory
Activities Division, Office of the
Comptroller of the Currency, 400 7th
Street SW, Suite 3E-218, Washington,
DC 20219.

e Hand Delivery/Courier: 400 7th
Street SW, Suite 3E-218, Washington,
DC 20219.

e Fax:(571) 465—4326.

Instructions: You must include
“OCC” as the agency name and “Docket
ID OCC-2019-0002”" in your comment.
In general, the OCC will enter all
comments received into the docket and
publish the comments on the
Regulations.gov website without
change, including any business or
personal information that you provide
such as name and address information,
email addresses, or phone numbers.
Comments received, including
attachments and other supporting
materials, are part of the public record
and subject to public disclosure. Do not
include any information in your
comment or supporting materials that
you consider confidential or
inappropriate for public disclosure.

You may review comments and other
related materials that pertain to this
rulemaking action by any of the
following methods:

¢ Viewing Comments Electronically:
Go to www.regulations.gov. Enter
“Docket ID OCC-2019-0002" in the
Search box and click “Search.” Click on
“Open Docket Folder” on the right side
of the screen. Comments and supporting
materials can be viewed and filtered by
clicking on “View all documents and
comments in this docket” and then
using the filtering tools on the left side
of the screen. Click on the “Help” tab
on the Regulations.gov home page to get
information on using Regulations.gov.
The docket may be viewed after the
close of the comment period in the same
manner as during the comment period.

e Viewing Comments Personally: You
may personally inspect comments at the
OCGC, 400 7th Street SW, Washington,
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DC 20219. For security reasons, the OCC
requires that visitors make an
appointment to inspect comments. You
may do so by calling (202) 6496700 or,
for persons who are deaf or hearing
impaired, TTY, (202) 649-5597. Upon
arrival, visitors will be required to
present valid government-issued photo
identification and submit to security
screening in order to inspect comments.

Board: You may submit comments,
identified by [Docket No. R—1654 and
RIN No. 7100-AF42, by any of the
following methods:

e Agency website: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Email: regs.comments@
federalreserve.gov. Include the docket
number and RIN number in the subject
line of the message.

e Fax:(202) 452—-3819 or (202) 452—
3102.

e Mail: Address to Ann E. Misback,
Secretary, Board of Governors of the
Federal Reserve System, 20th Street and
Constitution Avenue NW, Washington,
DC 20551.

All public comments are available
from the Board’s website at http://
www.federalreserve.gov/generalinfo/
foia/ProposedRegs.cfm as submitted,
unless modified for technical reasons or
to remove personally identifiable
information at the commenter’s request.
Accordingly, comments will not be
edited to remove any identifying or
contact information. Public comments
may also be viewed electronically or in
paper in Room 146, 1709 New York
Avenue NW, Washington, DC 20006
between 9 a.m. and 5 p.m. on weekdays.

FDIC: You may submit comments,
identified by RIN 3064—AF00, by any of
the following methods:

e Agency website: https://
www.FDIC.gov/regulations/laws/federal.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments/Legal
ESS, Federal Deposit Insurance
Corporation, 550 17th Street, NW,
Washington, DC 20429.

e Hand Delivered/Courier: The guard
station at the rear of the 550 17th Street
Building (located on F Street) on
business days between 7:00 a.m. and
5:00 p.m.

e Email: Comments@FDIC.gov.
Comments submitted must include
“FDIC” and “RIN 3064—AF00—Brexit
Amendment: Margin and Capital
Requirements for Covered Swap
Entities.” Comments received will be
posted without change to https://
www.fdic.gov/regulations/laws/federal,
including any personal information
provided.

FHFA: You may submit your written
comments on the interim final
rulemaking, identified by regulatory
information number: RIN 2590-AB02,
by any of the following methods:

e Agency website: www.fhfa.gov/
open-for-comment-or-input.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments. If
you submit your comment to the
Federal eRulemaking Portal, please also
send it by email to FHFA at
RegComments@fhfa.gov to ensure
timely receipt by the Agency. Please
include “RIN 2590—-AB02” in the
subject line of the message.

e Hand Delivery/Courier: The hand
delivery address is: Alfred M. Pollard,
General Counsel, Attention: Comments/
RIN 2590-AB02, Federal Housing
Finance Agency, Constitution Center
(OGC Eighth Floor), 400 7th St. SW,
Washington, DC 20219. Deliver the
package to the Seventh Street entrance
Guard Desk, First Floor, on business
days between 9:00 a.m. and 5:00 p.m.

e U.S. Mail, United Parcel Service,
Federal Express, or Other Mail Service:
The mailing address for comments is:
Alfred M. Pollard, General Counsel,
Attention: Comments/RIN 2590-AB02,
Federal Housing Finance Agency,
Constitution Center (OGC Eighth Floor),
400 7th St. SW, Washington, DC 20219.

All comments received by the
deadline will be posted for public
inspection without change, including
any personal information you provide,
such as your name, address, email
address and telephone number on the
FHF A website at http://www.fhfa.gov.
Copies of all comments timely received
will be available for public inspection
and copying at the address above on
government-business days between the
hours of 10 a.m. and 3 p.m. To make an
appointment to inspect comments
please call the Office of General Counsel
at (202) 649-3804.

FCA: We offer a variety of methods for
you to submit your comments. For
accuracy and efficiency reasons,
commenters are encouraged to submit
comments by email or through the
FCA'’s website. As facsimiles (fax) are
difficult for us to process and achieve
compliance with section 508 of the
Rehabilitation Act, we are no longer
accepting comments submitted by fax.
Regardless of the method you use,
please do not submit your comments
multiple times via different methods.
You may submit comments by any of
the following methods:

e Email: Send us an email at reg-
comm@fca.gov.

e FCA website: http://www.fca.gov.
Click inside the “I wantto. . .” field

near the top of the page; select
“comment on a pending regulation”
from the dropdown menu; and click
“Go.” This takes you to an electronic
public comment form.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Barry F. Mardock, Deputy
Director, Office of Regulatory Policy,
Farm Credit Administration, 1501 Farm
Credit Drive, McLean, VA 22102-5090.

You may review copies of all
comments we receive at our office in
McLean, Virginia or on our website at
http://www.fca.gov. Once you are on the
website, click inside the “I want to
. . .” field near the top of the page;
select “find comments on a pending
regulation” from the dropdown menu;
and click “Go.” This will take you to the
Comment Letters page where you can
select the regulation for which you
would like to read the public comments.
We will show your comments as
submitted, including any supporting
data provided, but for technical reasons
we may omit items such as logos and
special characters. Identifying
information that you provide, such as
phone numbers and addresses, will be
publicly available. However, we will
attempt to remove email addresses to
help reduce internet spam.

FOR FURTHER INFORMATION CONTACT:

OCC: Chris McBride, Director for
Market Risk, Treasury and Market Risk
Policy, (202) 649-6402, or Allison
Hester-Haddad, Counsel, Chief
Counsel’s Office, (202) 649-5490, for
persons who are deaf or hearing
impaired, TTY (202) 649-5597, Office of
the Comptroller of the Currency, 400 7th
Street SW, Washington, DC 20219.

Board: Constance Horsley, Deputy
Associate Director, (202) 452-5239,
Peter Clifford, Manager, (202) 785-6057,
Lesley Chao, Lead Financial Institution
Policy Analyst, (202) 974-7063, or John
Feid, Principal Economist, (202) 452—
2385, Division of Supervision and
Regulation; Jason Shafer, Counsel, (202)
728-5811, or Justyna Bolter, Attorney,
(202) 452-2686, Legal Division, Board of
Governors of the Federal Reserve
System, 20th and C Streets NW,
Washington, DC 20551.

FDIC: Irina Leonova, Senior Policy
Analyst, ileonova@fdic.gov, Capital
Markets Branch, Division of Risk
Management Supervision, (202) 898—
3843; Thomas F. Hearn, Counsel,
thohearn@fdic.gov, Legal Division,
Federal Deposit Insurance Corporation,
550 17th Street NW, Washington, DC
20429.

FCA: Jeremy R. Edelstein, Associate
Director, Finance & Capital Market
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Team, Timothy T. Nerdahl, Senior
Policy Analyst, Office of Regulatory
Policy, (703) 883—4414, TTY (703) 883—
4056, or Richard A. Katz, Senior
Counsel, Office of General Counsel,
(703) 883-4020, TTY (703) 883-4056,
Farm Credit Administration, 1501 Farm
Credit Drive, McLean, VA 22102-5090.
FHFA: Ron Sugarman, Principal
Policy Analyst, Office of Policy Analysis
and Research, (202) 649-3208,
Ron.Sugarman@fhfa.gov, or James P.
Jordan, Associate General Counsel,
Office of General Counsel, (202) 649—-
3075, James.Jordan@fhfa.gov, Federal
Housing Finance Agency, Constitution
Center, 400 7th St., SW, Washington, DC
20219. The telephone number for the
Telecommunications Device for the
Hearing Impaired is (800) 877—-8339.
SUPPLEMENTARY INFORMATION:

I. Background

The Dodd-Frank Wall Street Reform
and Consumer Protection Act (Dodd-
Frank Act) * required the Agencies to
adopt rules jointly that establish capital
and margin requirements 2 for swap
entities 3 that are prudentially regulated
by one of the Agencies (covered swap
entities).# These capital and margin

1Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law 111-203, 124 Stat. 1376
(2010).

2See 7 U.S.C. 6s(e)(3)(A); 15 U.S.C. 780—
10(e)(3)(A).

3See 7 U.S.C. 6s; 15 U.S.C. 780-10. Sections 731
and 764 of the Dodd-Frank Act added a new section
4s to the Commodity Exchange Act of 1936, as
amended, and a new section, section 15F, to the
Securities Exchange Act of 1934, as amended,
respectively, which require registration with the
Commodity Futures Trading Commission (CFTC) of
swap dealers and major swap participants and the
U.S. Securities and Exchange Commission (SEC) of
security-based swap dealers and major security-
based swap participants (each a swap entity and,
collectively, swap entities).

4 Section 1a(39) of the Commodity Exchange Act
of 1936, as amended, defines the term “prudential
regulator” for purposes of the margin requirements
applicable to swap dealers, major swap
participants, security-based swap dealers and major
security-based swap participants. The Board is the
prudential regulator for any swap entity that is (i)

a state-chartered bank that is a member of the
Federal Reserve System, (ii) a state-chartered
branch or agency of a foreign bank, (iii) a foreign
bank which does not operate an insured branch, (iv)
an organization operating under section 25A of the
Federal Reserve Act of 1913, as amended, or having
an agreement with the Board under section 25 of
the Federal Reserve Act, or (v) a bank holding
company, a foreign bank that is treated as a bank
holding company under section 8(a) of the
International Banking Act of 1978, as amended, or
a savings and loan holding company (on or after the
transfer date established under section 311 of the
Dodd-Frank Act), or a subsidiary of such a company
or foreign bank (other than a subsidiary for which
the OCC or the FDIC is the prudential regulator or
that is required to be registered with the CFTC or
SEC as a swap dealer or major swap participant or

a security-based swap dealer or major security-
based swap participant, respectively). The OCC is
the prudential regulator for any swap entity that is

requirements apply to swaps that are
not cleared by a registered derivatives
clearing organization or a registered
clearing agency (non-cleared swaps).
Swaps are certain types of financial
derivatives, such as interest rate swaps
and commodity swaps, that the Dodd-
Frank Act generally characterized as
“swaps.” 5 On November 30, 2015, the
Agencies published the Swap Margin
Rule to establish the minimum margin
and capital requirements for the non-
cleared swap portfolios of covered swap
entities.®

The Agencies are issuing this interim
final rule in connection with efforts to
assist covered swap entities as they
prepare for the event commonly
described as “Brexit.”” In particular, this
interim final rule is intended to address
a covered swap entity’s ability to service
its cross-border clients in the event that
the U.K. withdraws from the E.U.
without a Withdrawal Agreement.”
Briefly stated, the interim final rule
amends the Swap Margin Rule to make
it clear that in such an event, financial
entities located in the U.K. may transfer
existing non-cleared swap portfolios
over to a sister establishment of the U.K.
financial entity that is located in an E.U.
Member State or the U.S., without
concerns of thereby triggering the
application of the Swap Margin Rule’s

(i) a national bank, (ii) a federally chartered branch
or agency of a foreign bank, or (iii) a Federal savings
association. The FDIC is the prudential regulator for
any swap entity that is (i) a State-chartered bank
that is not a member of the Federal Reserve System,
or (ii) a State savings association. The FCA is the
prudential regulator for any swap entity that is an
institution chartered under the Farm Credit Act of
1971, as amended. The FHFA is the prudential
regulator for any swap entity that is a “regulated
entity’”” under the Federal Housing Enterprises
Financial Safety and Soundness Act of 1992, as
amended (i.e., the Federal National Mortgage
Association and its affiliates, the Federal Home
Loan Mortgage Corporation and its affiliates, and
the Federal Home Loan Banks). See 7 U.S.C. 1a(39).
5A “swap” is defined in section 721 of the Dodd-
Frank Act to include, among other things, an
interest rate swap, commodity swap, equity swap,
and credit default swap, and a security-based swap
is defined in section 761 of the Dodd-Frank Act to
include a swap based on a single security or loan
or on a narrow-based security index. See 7 U.S.C.
1a(47); 15 U.S.C. 78c(a)(68). For the remainder of
this preamble, the term ‘“non-cleared swaps” refers
to non-cleared swaps and non-cleared security-
based swaps unless the context requires otherwise.

680 FR 74840 (November 30, 2015). The Swap
Margin Rule was amended to implement a statutory
exemption for non-cleared swaps entered into for
hedging by commercial end users and small
financial institutions, see 80 FR 74916 (November
30, 2015), and to address treatment of qualified
financial contracts, see 83 FR 50805 (October 10,
2018).

7 See https://assets.publishing.service.gov.uk/
government/uploads/system/uploads/attachment_
data/file/759019/25_November Agreement on_the_
withdrawal of the United Kingdom of Great

Britain_and_Northern Ireland_from_the European_

Union_and the European Atomic Energy
Community.pdf (visited February 5, 2019).

margin requirements to non-cleared
swaps that had been grandfathered at
the financial entity in the U.K.8 The
Agencies are also requesting public
comment whether additional provisions
or clarifications are needed to achieve
the Agencies’ objectives and provide
greater clarity.

In issuing the Swap Margin Rule in
2015, the Agencies established an
effective date of April 1, 2016, with a
phased in compliance schedule for the
initial and variation margin
requirements.® On or after March 1,
2017, all covered swap entities were
required to comply with the variation
margin requirements for transactions
with other swap entities and financial
end user counterparties. By September
1, 2020, all covered swap entities will
be required to comply with the initial
margin requirements for non-cleared
swaps with all financial end users with
a material swaps exposure and with all
swap entities.

The Swap Margin Rule’s requirements
generally apply only to a non-cleared
swap entered into on or after the
applicable compliance date.1® A non-
cleared swap entered into prior to an
entity’s applicable compliance date is
essentially “grandfathered” by this
regulatory provision, in that the non-
cleared swap is generally not subject to
the margin requirements in the Swap
Margin Rule (legacy swap). However,
the Agencies explained in the preamble
of the Swap Margin Rule that a legacy
swap that is later amended or novated
on or after the applicable compliance
date should be subject to the
requirements of the Swap Margin Rule,
in the interests of preventing evasion of
the rule’s margin requirements.1?

81n this SUPPLEMENTARY INFORMATION, the
Agencies’ references to an establishment of a
financial entity is intended to be flexible as to
whether the relationship of the financial entity to
the business unit in the U.K. or elsewhere is due
to an affiliation between separately-incorporated
entities, branching of a single business entity in
different jurisdictions, or some other form of
business establishment through which an arm of the
financial entity may be legally authorized to
conduct business in that location.

9 The applicable compliance date for a covered
swap entity is based on the average daily aggregate
notional amount of non-cleared swaps, foreign
exchange forwards and foreign exchange swaps of
the covered swap entity and its counterparty
(accounting for their respective affiliates) for each
business day in March, April and May of that year.
The applicable compliance dates for initial margin
requirements, and the corresponding average daily
notional thresholds, are: September 1, 2016, $3
trillion; September 1, 2017, $2.25 trillion;
September 1, 2018, $1.5 trillion; September 1, 2019,
$0.75 trillion; and September 1, 2020, all swap
entities and counterparties. See § __.1(e) of the
Swap Margin Rule.

10See § .1(e) of the Swap Margin Rule.

1180 FR 74850-51. See also, 83 FR 50805
(October 10, 2018) (the Agencies added paragraph
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The Swap Margin Rule has a broad
territorial reach. It applies to swap
dealers and security-based swap dealers
that are registered with the CFTC or the
SEC, respectively, and for which one of
the Agencies is the prudential regulator,
including, for example, certain foreign
banks and foreign banking
organizations, certain entities
established abroad by U.S. banks, and
certain foreign branches of U.S. banks.
Typically, such firms are registered in
the foreign jurisdiction in which they
are located with the appropriate
financial regulatory authorities, but the
firms may also conduct swap activities
with counterparties that have significant
ties to the U.S. (or the dealer itself may
be a branch of a U.S. bank) under
circumstances that trigger dealer
registration obligations with the CFTC
or SEC. The Agencies included an
exemption from the requirements of the
Swap Margin Rule that applies
whenever a foreign covered swap entity
engages in a foreign non-cleared swap,
but the rule’s margin requirements still
apply when the counterparty has certain
connections to the U.S., such as when
the counterparty is a foreign branch or
office of an entity organized under U.S.
federal or state law.12

As aresult, there are instances in
which a covered swap entity engages in
non-cleared swap activities out of
establishments in the U.K. that are
subject to the requirements of the Swap
Margin Rule. The same is true in certain
instances for a covered swap entity
engaging in those activities out of an
establishment in another E.U. Member
State.

Financial entities, including covered
swap entities, in the U.K. face
uncertainty about the applicable
regulatory framework they will operate
within after a U.K. withdrawal from the
E.U. In many instances, these firms
made a strategic decision decades ago to
use a U.K. establishment as their base of
operations to provide financial services
to customers across the E.U., consistent
with the E.U.’s system of cross-border
authorizations to engage in regulated
financial activities (known as
“passporting”’). These firms have been
mindful that one consequence of a U.K.
exit from the E.U. absent a Withdrawal
Agreement will be an inability of the
firms to continue providing investment
services in the E.U. under the current
passporting regime. As a result, they

(7) to § __.1(e), to clarify that a legacy swap would
not lose its legacy status when the covered swap
entity acceded to changes to the non-cleared swap
as necessary to implement the QFC Receivership
Stay regulations of the Board, the FDIC, and the
OCQ).

12See §  .9(a)—(c) of the Swap Margin Rule.

might not be in a position to perform
certain operations in relation to
derivatives contracts they presently
have with E.U. clients. In order to
address this situation, these firms could
transfer their derivatives to a related
establishment in an E.U. Member State,
which in turn would benefit from the
passporting regime.

In addition, a covered swap entity
that operates an establishment located
outside the U.K. may be affected if the
U.K. exits the E.U. without a
Withdrawal Agreement. These covered
swap entities may have entered into
non-cleared swaps with financial
entities located in the U.K. These U.K.
counterparties of the covered swap
entity may need to relocate certain
operations, in order to continue
providing financial services to their own
customers in the E.U. Accordingly, a
covered swap entity’s counterparties
with establishments in the U.K. may
seek to transfer their non-cleared swaps
to related establishments of their own in
an E.U. Member State.13

In recent months, some financial
entities have initiated processes under
which a U.K. court sanctions a bulk
transfer of their business, including
derivatives, from the balance sheets of
their U.K. establishments to a different
location established by the dealer in
another E.U. Member State.1¢ For many
months before that, industry

13 See §  .9(a)—(c) of the As discussed later in
this SUPPLEMENTARY INFORMATION, the Agencies have
designed the interim final rule to recognize the
need for flexibility on the part of financial entities
as they attempt to work through the unanticipated
effects of a U.K. exit from the E.U. absent a
Withdrawal Agreement. For example, while this
discussion illustrates an E.U. establishment of a
covered swap entity taking on the swap portfolios
of the entity’s related covered swap entity in the
U.K,, a different financial entity’s current structure
might mean the U.K. portfolio is currently held by
the financial entity’s CFTC-registered non-bank
subsidiary in the U.K., which is subject to the
CFTGC’s non-cleared swap margin rule. As a general
matter, the CFTC’s rule and the Agencies’ Swap
Margin Rule impose the same requirements and
feature the same grandfathering. But the portfolio
transfer over to the financial entity’s covered swap
entity in the E.U. will, as a legal matter, subject
them to the Agencies’ swap margin rule once they
are transferred. Or some financial firms that operate
a covered swap entity through an establishment in
the U.S. may make strategic decisions to refrain
from opening a new E.U. establishment post-
withdrawal, and thus need to pull their U.K. non-
cleared swap portfolios back to their U.S. covered
swap entity.

14 See, e.g., Barclays Bank plc Part VII Business
transfer to Barclays Bank Ireland plc (2019) EWHC
129 (Ch), at http://www.bailii.org/ew/cases/EWHC/
Ch/2019/129.pdf (visited January 29, 2019); “Two
Banks Begin Moving Swaps out of London, Pre-
Brexit,” Risk.net (November 30, 2018), at https://
www.risk.net/derivatives/6168671/banks-begin-
moving-swaps-out-of-london-pre-brexit (visited
January 25, 2019); “UBS Wins Approval for €32bn
Brexit Swaps Transfer,” Risk.net (February 6, 2019),
at https://www.risk.net/derivatives/6367306/ubs-
wins-approval-for-eu32bn-brexit-swaps-transfer.

stakeholders urged E.U. regulators to
provide certainty that these kinds of
portfolio transfers of swaps, entered into
before the E.U.’s swap margin rule, will
not become subject to E.U. swap margin
rules by virtue of the legal changes
associated with novations or other legal
transfer methods. The European
Supervisory Authorities (ESAs) 15
published a final report in November to
make a limited exemption in the
Commission Delegated Regulation
under the European Market
Infrastructure Regulation (EMIR) for
bilateral margining requirements. The
exemption would facilitate novations of
these non-cleared swaps by ensuring
that the regulatory characteristics of the
original contracts are preserved.16

The scheduled date of the U.K.
withdrawal is March 29, 2019. The
Agencies believe it is appropriate to
provide clarity, in order to facilitate the
work of covered swap entities and their
counterparties to transfer non-cleared
swaps in response to a U.K. exit from
the E.U. absent a Withdrawal
Agreement, without thereby converting
their legacy swaps into covered swaps
subject to the Swap Margin Rule. The
conditions of eligibility for the transfers
are described in the next section of this
SUPPLEMENTARY INFORMATION.

II. Description of the Interim Final Rule

As discussed above, legacy swaps are
generally grandfathered from the Swap
Margin Rule’s requirements. More
specifically, § .1(e) states that covered
swap entities shall comply with the
Swap Margin Rule’s minimum margin
requirements for non-cleared swaps
entered into on or after the compliance
date that the rule establishes for
separate classes of counterparties,
depending on the size of their swaps
portfolios.1” However, in the preamble

15 The three ESAs are the European Banking
Authority (EBA), the European Securities and
Markets Authority (ESMA) and the European
Insurance and Occupational Pensions Authority
(EIOPA).

16 ESAs Propose to Amend Bilateral Margin
Requirements to Assist Brexit Preparations for OTC
Derivative Contracts (November 29, 2018), at
https://www.esma.europa.eu/press-news/esma-
news/esas-propose-amend-bilateral-margin-
requirements-assist-brexit-preparations-otc (visited
January 25, 2019).

17 A legacy swap may still be subjected to margin
requirements if the covered swap entity places the
swap into a netting set that includes other non-
cleared swaps that are entered into after the
compliance date applicable to the covered swap
entity. Swap Margin Rule §._ 5(a)(3). Covered swap
entities use netting sets to calculate their margin
requirements for multiple swaps with a single
counterparty on a portfolio basis, offsetting asset
and liability exposures in the portfolio to one net
exposure, subject to conditions contained in the
Swap Margin Rule, including an enforceable legal

Continued
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to the Swap Margin Rule, in response to
comments, the Agencies declined to
include regulatory language that would
extend legacy swap treatment to a swap
if it is subsequently novated or amended
after the applicable compliance date,
expressing concerns about evasion and
implementation.8

In the interim final rule, the Agencies
are amending § .1 to add an additional
provision, paragraph § .1(h). This new
provision is designed to preserve the
status quo for legacy swaps for a
covered swap entity in the event of a
“no-deal” U.K. withdrawal, regardless
of whether that covered swap entity is
the swap counterparty directly involved
in the transfer out of the U.K. or the
counterparty on the other side of the
swap.

A covered swap entity may, for
example, use its establishment in the
E.U. to take on non-cleared swap
portfolios from its swap dealing affiliate
in the U.K. In a different case, the
covered swap entity’s establishments in
the E.U. and the U.K. may both be
branches of the same swap dealing
bank. Alternatively, there may be yet a
different relationship due to the
structure of the specific financial entity
involved.

On the other hand, the covered swap
entity may not move its operations in
any way, but it may have existing
portfolios of non-cleared swaps facing
counterparties who are themselves
relocating out of the U.K,, to an affiliate,
or a branch, or some other type of
establishment outside of the U.K.

To be effective, the Agencies believe
this interim final rule must cover the
different scenarios that would trigger
the need for a covered swap entity to
participate in amending a non-cleared
swap in order to “relocate” the swap,
either on account of its own need to
move non-cleared swaps out of the U.K,,
or its counterparty’s need to do so.19

Accordingly, the text of the interim
final rule is intended to be flexible as to
the nature of the financial entity’s

netting agreement with the counterparty. See §
.5(a).

1880 FR 74850-51. The Agencies articulated
concerns about the potential evasion of the Swap
Margin Rule if legacy swaps could be materially
amended and not become subject to the
requirements of the Swap Margin Rule, as well as
the Agencies’ concerns about the difficulty of
administrating a more complex regulatory approach
that attempted to draw distinctions among the
materiality of, or the intended purpose of,
amendments to legacy swaps.

19 The Agencies note that, regardless whether the
covered swap entity is driving the swap relocation,
or the covered swap entity’s counterparty is driving
the move, the covered swap entity will need to
participate in whatever amendments or other legal
steps are used to reflect the transfer of a bilateral
non-cleared swap contract.

establishment—covered swap entity or
counterparty—maintained in the U.K,,
be it an entity organized under U.K. law,
or a branch or other authorized office
maintained in the U.K. by a firm that is
legally organized elsewhere. This
flexibility extends to the establishment
to which the non-cleared swaps are
transferred, so long as the transferring
establishment in the U.K. is related to
the receiving establishment outside the
U.K.20 The interim final rule is also
intended to be flexible as to the manner
in which that establishment in the U.X
held its non-cleared swaps, either
because the financial entity booked the
swap at the U.K. establishment, or as
determined by other business or account
criteria the financial entity consistently
employs in assigning a particular non-
cleared swap to a particular
establishment. 21

To benefit from the treatment of this
new legacy swap provision, the
financial entity located in the U.K. must
arrange to make the amendments to the
non-cleared swap solely for the purpose
of transferring the non-cleared swap to
an affiliate or other related
establishment that is located in an E.U.
Member State (once the U.K. has
withdrawn from the E.U., as further
discussed below). This purpose test also
contains a requirement that the transfer
be made in connection with the U.K.
entity’s planning for the possibility that
the U.K. might exit the E.U. without a
Withdrawal Agreement, or the U.K.
entity’s response to such event.22

The interim final rule is intended to
be flexible as to whether the
relationship aspect of the purpose test is
due to affiliation between separately-
incorporated entities, branching of a
single business entity in different
jurisdictions, or some other form of
business establishment through which
an arm of the financial entity may be
legally authorized to conduct business
in the E.U. Member State. The Agencies
have similarly included transfers to an
affiliate, or branch or other authorized
form of establishment, that the financial

20See §  .1(h)(2)(ii), referring to non-cleared
swaps an entity in the U.K. arranges to amend in
order to transfer it to one of its affiliates, or a branch
or other authorized form of establishment, located
in an E.U. Member State.

21See § _ .1(h)(2)(i), referring to non-cleared
swap originally entered into before the relevant
compliance date under the Swap Margin Rule,
when one party to the swap booked it at, or
otherwise held it at, an entity (including a branch
or other authorized form of establishment) located
in the U.K.

22See §  .1(h)(2)(ii), requiring the amendments
to be for the sole purpose of transferring the non-
cleared it to one of its affiliates, or a branch or other
authorized form of establishment, located in an E.U.
Member State, in connection with the entity’s
planning for or response to U.K. withdrawal.

entity maintains in the U.S. to provide
additional flexibility for financial
entities with U.S. headquarters or other
U.S. establishments.

For compliance purposes, the interim
final rule makes one distinction
between a transfer initiated by the
financial entity standing as the covered
swap entity at the completion of the
transaction, versus a transfer initiated
by the covered swap entity’s
counterparty. For the latter, the
counterparty must make a
representation to the covered swap
entity that the counterparty carried out
the swap in accordance with both
elements of the purpose test.

The interim final rule is designed to
permit such amendments as financial
entities find necessary to relocate non-
cleared swap portfolios out of the U.K.
under the purpose test. These changes
may be carried out using any of the
methods typically employed for
effecting non-cleared swap transfers,
including industry protocols,
contractual amendments, or contractual
tear-up and replacement. To the extent
they would otherwise trigger margin
requirements, judicially-supervised
changes that result in a non-cleared
swap being booked at or held by a
related establishment in the E.U.,
including by means of the court-
sanctioned process available under Part
VII of the U.K.’s Financial Services and
Markets Act of 2000, are similarly
within the scope of the interim final
rule.

However, the Agencies do not believe
the relief being provided for relocation
purposes should be expansively applied
to encompass economic changes to a
legacy swap. Accordingly, the rule text
makes legacy swap status unavailable if
the amendments to a non-cleared swap
modify the payment amount calculation
methods, the maturity date, or the
notional amount of the non-cleared
swap. Thus, for example, if the day
count convention of a non-cleared swap
changes as a consequence of re-locating
a non-cleared interest rate swap several
time zones away from the U.K., the
parties to the swap would not be
changing the payment amount
calculation methods. On the other hand,
a change to one of the payment amount
calculation economic factors (e.g., an
interest rate margin or base rate) would
be a change outside the scope of the
interim final rule and would trigger
application of the margin requirements.

The Agencies also seek to establish a
reasonable period of time for the
necessary work to achieve the transfers
to be performed. The interim final rule
permits transfers for a period of one year
after a U.K. withdrawal. The 1-year
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period commences at the point at which
the law of the European Union ceases to
apply in the U.K. pursuant to Article
50(3) of the Treaty on European Union,
without conclusion of a Withdrawal
Agreement between the U.K. and E.U.
pursuant to Article 50(2).23 If the
present withdrawal date is extended,
and withdrawal later occurs at the end
of that extension without a Withdrawal
Agreement, the interim final rule’s 1-
year period would begin at that time.
The Agencies contemplate that, if the
withdrawal date is extended, financial
entities may negotiate and document
their desired transfers during the
intervening period, under terms that
delay consummation of any transfer
until withdrawal takes place without an
agreement and the interim final rule’s
substantive provisions are thereby
triggered.

The Agencies believe that a provision
enabling entities to transfer non-cleared
swaps while retaining legacy status
would be most effective if the timeframe
allowed takes into account the
timeframe under corresponding E.U.
legislation. As noted above, the ESAs
have submitted novation amendments
for their margin rules in proposed form
to the European Commission, but the
relief that would be afforded thereby has
not yet been finalized under the E.U.
process.24 The ESAs’ draft Regulatory
Technical Standards provides relief for
one year after the amendments are
finalized by official publication, after
parliamentary approval. If the E.U.
amendments are not yet finalized at the
time of a U.K. withdrawal, affected
financial entities may delay
consummation of their non-cleared
swap transfers until the ESAs’ proposed
amendments apply. The Agencies
anticipate some transferring financial
entities will operate under both sets of
regulations and will accordingly seek to
coordinate their transfer operations for
compliance purposes under both sets of
amendments. To facilitate this, the
Agencies’ interim final rule has a
“tacking” provision that will extend the
Agencies’ 1-year period by the amount

23 For an overview of the process by which an
E.U. Member State may withdraw from the E.U., see
the European Parliament Briefing, Article 50 TEU:
Withdrawal of a Member State from the E.U.
(February 2016), available at http://www.europarl.
europa.eu/RegData/etudes/BRIE/2016/577971/
EPRS BRI(2016)577971 EN.pdf (visited January
25th, 2019).

24 See Final Report on EMIR RTS on the novation
of bilateral contracts not subject to bilateral
margins, ESAs 2018 25 (November 27, 2018), at
https://eiopa.europa.eu/Publications/Reports/
ESAs%202018%2025%20-%20Final
% 20Report % 20-% 20Bilateral % 20margining %20
%28novation%29.pdf (visited January 25, 2019).

of any additional time available under
the ESAs’ 1-year period.

The interim final rule differs from the
ESAs’ proposed amendments to the
extent that the legacy status protection
afforded under the ESAs’ approach is
unavailable to derivatives entered into
after the official, final publication of the
amendments (which establishes the
legal effective date of the rule). The
Agencies have provided legacy status
protection to any swap entered into
before the applicable compliance date—
of which there are two still upcoming,
on September 1, 2019 and September 1,
2020—with no cutoff for swaps
executed before those dates but after
issuance of this interim final rule. The
Agencies believe the marginal volume of
additional legacy swaps that will be
protected by the Agencies’ approach is
not likely to be substantial, and the
additional time granted could facilitate
a more organized transition for the
affected counterparties.

III. Request for Comments

The Agencies request comment on all
aspects of the interim final rule as well
as on the following specific questions.

(1) The interim final rule permits
amendments to non-cleared swaps in
order to transfer swaps in response to
the scenario in which the U.K. exits the
E.U. in the absence of a Withdrawal
Agreement. As explained above, the
Agencies seek to encompass changes
through a variety of methods, including
industry protocols, contractual
amendments, transfers permitted by
judicial proceedings, and contractual
tear-up and replacement. What, if any,
additional clarification in the rule as to
types of permissible amendments
should the Agencies provide? What
specifically should be added or
clarified, and why is it necessary in
order to achieve the Agencies’ policy
objectives in the context of a U.K.
withdrawal from the E.U.?

(2) The relief provided by the interim
final rule applies to the transfer of
swaps from a financial entity’s
establishment in the UK. to an
establishment in the E.U. or the U.S.
What, if any, other types of relief should
be considered for swaps that are
transferred from the E.U. to the UK.?
Please provide a description of the
circumstances creating this need,
including the frequency of its
occurrence.

(3) The transfers that are
accommodated by the interim final rule
are available only between affiliates or
other related establishments. The
Agencies do not intend the relief
provided by the interim final rule to
provide an opportunity for financial

entities to seek out a new dealer
relationship and retain legacy swap
treatment. However, the Agencies
request comment on whether there may
be financial entities that are unable to
arrange a transfer of legacy swaps unless
the transfer is to an unrelated entity
outside the U.K. and are thus not
covered under the terms of the interim
final rule. Commenters should provide
descriptions of the factual
circumstances, including the frequency
of its occurrence.

IV. Administrative Law Matters
A. Administrative Procedure Act

The Agencies are issuing the interim
final rule without prior notice and the
opportunity for public comment and
without the 30-day delayed effective
date ordinarily prescribed by the
Administrative Procedure Act (APA).25
Pursuant to section 553(b)(B) of the
APA, general notice and the opportunity
for public comment are not required
with respect to a rulemaking when an
“agency for good cause finds (and
incorporates the finding and a brief
statement of reasons therefor in the
rules issued) that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest.” 26

As discussed above, the interim final
rule addresses a potential impact of the
scenario in which the U.K. exits from
the E.U. in the absence of a Withdrawal
Agreement. The U.K.’s exit is expected
to occur on March 29, 2019. The interim
final rule facilitates the ability of a
financial entity with non-cleared swaps
located in the U.K. to relocate existing
swap portfolios over to affiliates or other
related entities located within the E.U.
or U.S., without the “grandfathered”
legacy swaps in the portfolios becoming
subject to the Swap Margin Rule. As
such, the interim final rule benefits
covered swap entities subject to the
Swap Margin Rule by removing an
impediment to the transfers and
maintaining the status quo of a legacy
swap. The interim final rule does not
impose any requirements or mandatory
burden on any covered swap entity.

The Agencies believe that the public
interest is best served by making the
interim final rule effective as soon as
possible as a result of the expected
timing of events in the U.K. The
Agencies believe that issuing the
interim final rule will provide the
certainty necessary to facilitate the
industry’s efforts to begin arranging
their transfers immediately upon the

255 U.S.C. 553.
265 U.S.C. 553(b)(B).
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U.K.’s withdrawal. In addition, the
Agencies believe that providing a notice
and comment period prior to issuance of
the interim final rule is impracticable
given the need for relief to begin on
March 29, 2019. For these reasons, the
Agencies find there is good cause
consistent with the public interest to
issue the interim final rule without
advance notice and comment.2?

The APA also requires a 30-day
delayed effective date, except for (1)
substantive rules which grant or
recognize an exemption or relieve a
restriction; (2) interpretative rules and
statements of policy; or (3) as otherwise
provided by the agency for good
cause.28 The Agencies find good cause
to publish the interim final rule with an
immediate effective date for the same
reasons set forth above under the
discussion of section 553(b)(B) of the
APA.

While the Agencies believe there is
good cause to issue the interim final
rule without advance notice and
comment and with an immediate
effective date, the Agencies are
requesting comment on all aspects of
the interim final rule.

B. Solicitation of Comments on Use of
Plain Language

Section 722 of the Gramm-Leach-
Bliley Act, Public Law 106—102, sec.
722,113 Stat. 1338, 1471 (Nov. 12,
1999), requires the OCC, Board and
FDIC to use plain language in all
proposed and final rules published after
January 1, 2000. The OCC, Board and
FDIC invite your comments on how to
make this proposal easier to understand.
For example:

e Have we organized the material to
suit your needs? If not, how could this
material be better organized?

¢ Are the requirements in the
regulation clearly stated? If not, how
could the regulation be more clearly
stated?

¢ Does the regulation contain
language or jargon that is not clear? If
so, which language requires
clarification?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the regulation
easier to understand? If so, what
changes to the format would make the
regulation easier to understand?

e What else could we do to make the
regulation easier to understand?

C. Paperwork Reduction Act Analysis

In accordance with the requirements
of the Paperwork Reduction Act of 1995

275 U.S.C. 553(b)(B); 553(d)(3).
285 U.S.C. 553(d).

(PRA), 44 U.S.C. 3501-3521, the
Agencies may not conduct or sponsor,
and a respondent is not required to
respond to, an information collection
unless it displays a currently-valid
Office of Management and Budget
(OMB) control number. The OCC,
Board, and FDIC have reviewed this
interim final rule and determined that it
introduces a new collection of
information pursuant to the PRA and
the OCC and FDIC have submitted it to
OMB for review under section 3507(d)
of the PRA (44 U.S.C. 3507(d)) and
section 1320.11 of the OMB’s
implementing regulations (5 CFR 1320).
The Board has reviewed the information
collection under its delegated authority.
The OMB Control Numbers are: 1557—
0251 (OCC), 3064—0204 (FDIC), and
7100-0364 (Board).2® The FCA has
determined the rule will not introduce
any collection of information for Farm
Credit System institutions because Farm
Credit System institutions are Federally
chartered instrumentalities of the
United States and instrumentalities of
the United States are specifically
excepted from the definition of
“collection of information” contained in
44 U.S.C. 3502(3). The FHFA has
determined that the interim final rule
does not contain any collection of
information for which the agency must
obtain clearance under the PRA.

Section _ .1(h) specifies that transfers
of legacy swaps initiated by a covered
swap entity’s counterparty require a
representation to the covered swap
entity that the counterparty carried out
the swap in accordance with both
elements of the purpose test 30 in order
to remain outside the scope of the rule.
The agencies estimate that the burden
for this representation is de minimis.
Therefore, they are estimating minimal
burden for this requirement.

OCC:

Estimated Number of Respondents:
10.

Estimated Burden per Response: 1
hour.

Total Estimated Burden: 10 hour.

FRB:

Estimated Number of Respondents:
41.

Estimated Burden per Response: 1
hour.

29 The agencies may be required to request new
control numbers.

30 The purpose test requires that the financial
entity located in the U.K. arrange to make the
amendments to the non-cleared swap solely for the
purpose of transferring the non-cleared swap to an
affiliate or other related establishment that is
located in an E.U. Member State. This purpose test
also contains a requirement that the transfer be
made in connection with the U.K. entity’s planning
for the possibility that the U.K. might exit the E.U.
without a Withdrawal Agreement, or the U.K.
entity’s response to such an event.

Total Estimated Burden: 41 hours.

FDIC:

Estimated Number of Respondents:
1.31

Estimated Burden per Response: 1
hour.

Total Estimated Burden: 1 hour.

Comments are invited on:

a. Whether the collections of
information are necessary for the proper
performance of the agencies’ functions,
including whether the information has
practical utility;

b. The accuracy or the estimate of the
burden of the information collections,
including the validity of the
methodology and assumptions used;

c. Ways to enhance the quality,
utility, and clarity of the information to
be collected;

d. Ways to minimize the burden of the
information collections on respondents,
including through the use of automated
collection techniques or other forms of
information technology; and

e. Estimates of capital or startup costs
and costs of operation, maintenance,
and purchase of services to provide
information.

All comments will become a matter of
public record. Comments on aspects of
this notice that may affect reporting,
recordkeeping, or disclosure
requirements and burden estimates
should be sent to the addresses listed in
the ADDRESSES section of this document.
A copy of the comments may also be
submitted to the OMB desk officer by
mail to U.S. Office of Management and
Budget, 725 17th Street NW, #10235,
Washington, DC 20503; facsimile to
(202) 395-6974; or email to oira_
submission@omb.eop.gov, Attention,
Federal Banking Agency Desk Officer.

D. Regulatory Flexibility Act Analysis

OCC: The Regulatory Flexibility Act
(RFA) does not apply to a rulemaking
when a general notice of proposed
rulemaking is not required. 5 U.S.C. 603
and 604. As noted previously, the
Agencies have determined for good
cause that it is impracticable and
contrary to the public interest to publish
a general notice of proposed rulemaking
for this joint final rule. Accordingly, the
RFA’s requirements relating to an initial
and final regulatory flexibility analysis
do not apply.

Board: The Regulatory Flexibility Act
(RFA) requires an agency to consider
whether the rules it proposes will have
a significant economic impact on a
substantial number of small entities.
The RFA applies only to rules for which
an agency publishes a general notice of

31 The FDIC’s estimates zero entities, but is
estimating one here as a placeholder.
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proposed rulemaking pursuant to 5
U.S.C. 553(b). As discussed previously,
consistent with section 553(b)(B) of the
APA, the Board has determined for good
cause that general notice and
opportunity for public comment is
impracticable and contrary to the
public’s interest, and therefore the
Board is not issuing a notice of
proposed rulemaking. Accordingly, the
Board has concluded that the RFA’s
requirements relating to initial and final
regulatory flexibility analysis do not
apply. Further, the Board notes that no
small entities, as defined by the Small
Business Administration’s rules
implementing the RFA, will be affected
by the interim final rule.

FDIC: The Regulatory Flexibility Act
(RFA) 32 requires an agency to consider
whether the rules it proposes will have
a significant economic impact on a
substantial number of small entities.33
The RFA applies only to rules for which
an agency publishes a general notice of
proposed rulemaking pursuant to 5
U.S.C. 553(b). As discussed in the joint
interim final rule, consistent with
section 553(b)(B) of the APA, the FDIC
determined for good cause that general
notice and opportunity for public
comment was unnecessary, and
therefore the FDIC did not issue a notice
of proposed rulemaking. Accordingly,
the FDIC has concluded that the RFA’s
requirements relating to initial and final
regulatory flexibility analysis do not
apply. Further, the FDIC supervises
3,533 depository institutions,34 of
which 2,726 are defined as small
banking entities by the terms of the
RFA.35 This interim final rule directly
applies to covered swap entities (which
includes persons registered with the
CFTC as swap dealers or major swap
participants pursuant to the Commodity
Exchange Act of 1936 and persons
registered with the SEC as security-
based swap dealers and major security-
based swap participants under the
Securities Exchange Act of 1934) that
are subject to the requirements of the
Swap Margin Rule. The FDIC has

325 U.S.C. 601 et seq.

33The SBA defines a small banking organization
as having $550 million or less in assets, where “a
financial institution’s assets are determined by
averaging the assets reported on its four quarterly
financial statements for the preceding year.” 13 CFR
121.201 n.8 (2018). ““SBA counts the receipts,
employees, or other measure of size of the concern
whose size is at issue and all of its domestic and
foreign affiliates. . . .” 13 CFR 121.103(a)(6)
(2018). Following these regulations, the FDIC uses
a covered entity’s affiliated and acquired assets,
averaged over the preceding four quarters, to
determine whether the covered entity is “small” for
the purposes of RFA.

34 FDIC-supervised institutions are set forth in 12
U.S.C. 1813(q)(2).

35 FDIC Call Report, September 30, 2018.

identified 104 swap dealers that, as of
February 12, 2019, have registered as
swap entities.3¢ None of these
institutions are supervised by the FDIC.
Therefore, no small FDIG-supervised
entities, as defined by the Small
Business Administration’s rules
implementing the RFA, will be affected
by the interim final rule.

FCA: Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), the FCA hereby certifies that the
interim final rule will not have a
significant economic impact on a
substantial number of small entities.
Each of the banks in the Farm Credit
System, considered together with its
affiliated associations, has assets and
annual income more than the amounts
that would qualify them as small
entities. Nor does the Federal
Agricultural Mortgage Corporation meet
the definition of a “small entity.”
Therefore, Farm Credit System
institutions are not “‘small entities” as
defined in the Regulatory Flexibility
Act.

FHFA: The RFA applies only to rules
for which an agency is required to
publish a general notice of proposed
rulemaking pursuant to 5 U.S.C. 553(b).
As discussed in the joint interim final
rule, consistent with section 553(b)(B) of
the APA, FHFA determined for good
cause that general notice and
opportunity for public comment was
impracticable and contrary to the public
interest, and therefore FHFA did not
issue a notice of proposed rulemaking.
Accordingly, FHFA has concluded that
the RFA’s requirements relating to
initial and final regulatory flexibility
analysis do not apply. This interim final
rule directly applies to covered swap
entities (which includes persons
registered with the CFTC as swap
dealers or major swap participants
pursuant to the Commodity Exchange
Act of 1936 and persons registered with
the SEC as security-based swap dealers

36n identifying the 104 entities referred to in the
text, the Agencies used the list of swap dealers set
forth, on February 12, 2019 (providing data as of
February 12, 2019) at https://www.cftc.gov/
LawRegulation/DoddFrankAct/
registerswapdealer.html. While the CFTC has
adopted a registration requirement for entities that
meet the definition of major swap participants, as
of February 12, 2019, the CFTC’s website does not
indicate that any entities are currently registered as
major swap participants. Major swap participants
are required to apply for registration through a
filing with the National Futures Association.
Accordingly, the Agencies reviewed the National
Futures Association https://www.nfa.futures.org/
members/sd/index.html to determine whether there
were registered major swap participants. As of
February 11, 2019, there were no Major Swaps
Participants listed on this link. The SEC has not yet
imposed a registration requirement for security-
based swap dealers or major security-based swap
participants.

and major security-based swap
participants under the Securities
Exchange Act of 1934) that are subject
to the requirements of the Swap Margin
Rule. No FHFA-regulated entity is a
covered swap entity, nor is any FHFA-
regulated entity a small entity, as
defined by the Small Business
Administration’s rules implementing
the RFA. Therefore, no small FHFA-
regulated entity will be affected by the
interim final rule.

E. Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995
(Unfunded Mandates Act), 2 U.S.C.
1532, requires the OCC to prepare a
budgetary impact statement before
promulgating any final rule for which a
general notice of proposed rulemaking
was published. As discussed above, the
OCC has determined for good cause that
the publication of a general notice of
proposed rulemaking is impracticable
and contrary to the public interest.
Accordingly, this joint final rule is not
subject to section 202 of the Unfunded
Mandates Act.

F. Riegle Community Development and
Regulatory Improvement Act of 1994

The Riegle Community Development
and Regulatory Improvement Act of
1994 (RCDRIA) requires that each
Federal banking agency, in determining
the effective date and administrative
compliance requirements for new
regulations that impose additional
reporting, disclosure, or other
requirements on insured depository
institutions, consider, consistent with
principles of safety and soundness and
the public interest, any administrative
burdens that such regulations would
place on depository institutions,
including small depository institutions,
and customers of depository
institutions, as well as the benefits of
such regulations. In addition, new
regulations and amendments to
regulations that impose additional
reporting, disclosures, or other new
requirements on insured depository
institutions generally must take effect
on the first day of a calendar quarter
that begins on or after the date on which
the regulations are published in final
form.37 Each Federal banking agency
has determined that the final rule would
not impose additional reporting,
disclosure, or other requirements;
therefore the requirements of the
RCDRIA do not apply.

3712 U.S.C. 4802.
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List of Subjects
12 CFR Part 45

Administrative practice and
procedure, Capital, Margin
requirements, National banks, Federal
savings associations, Reporting and
recordkeeping requirements, Risk.

12 CFR Part 237

Administrative practice and
procedure, Banks, Banking, Foreign
banking, Holding companies, Reporting
and recordkeeping requirements,
Swaps.

12 CFR Part 349

Administrative practice and
procedure, Banks, Banking, Holding
companies, Capital, Margin
Requirements, Reporting and
recordkeeping requirements, Savings
associations, Risk, Swaps.

12 CFR Part 624

Accounting, Agriculture, Banks,
Banking, Capital, Cooperatives, Credit,
Margin requirements, Reporting and
recordkeeping requirements, Risk, Rural
areas, Swaps.

12 CFR Part 1221

Government-sponsored enterprises,
Mortgages, Securities.

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Chapter |
Authority and Issuance

For the reasons set forth in the
common preamble and under the
authority of 12 U.S.C. 93a and
5412(b)(2)(B), the Office of the
Comptroller of the Currency amends
chapter I of Title 12, Code of Federal
Regulations, as follows:

PART 45—MARGIN AND CAPITAL
REQUIREMENTS FOR COVERED
SWAP ENTITIES

m 1. The authority citation for part 45
continues to read as follows:

Authority: 7 U.S.C. 6s(e), 12 U.S.C. 1 et
seq., 12 U.S.C. 93a, 161, 481, 1818, 3907,
3909, 5412(b)(2)(B), and 15 U.S.C. 780—10(e).

m 2. Section 45.1 is amended by adding
paragraph (h) to read as follows:

§45.1 Authority, purpose, scope,
exemptions and compliance dates.

* * * * *

(h) Legacy swaps. Covered swaps
entities are required to comply with the
requirements of this part for non-cleared
swaps and non-cleared security-based
swaps entered into on or after the

relevant compliance dates for variation
margin and for initial margin
established in paragraph (e) of this
section. Any non-cleared swap or non-
cleared security-based swap entered
into before such relevant date shall
remain outside the scope of this part if
changes are made to it as follows:

(1) [Reserved]

(2) The non-cleared swap or non-
cleared security based swap was
amended under the following
conditions:

(i) The swap was originally entered
into before the relevant compliance date
established in paragraph (e) of this
section and one party to the swap
booked it at, or otherwise held it at, an
entity (including a branch or other
authorized form of establishment)
located in the United Kingdom;

(ii) The entity in the United Kingdom
subsequently arranged to amend the
swap, solely for the purpose of
transferring it to an affiliate, or a branch
or other authorized form of
establishment, located in any European
Union member state or the United
States, in connection with the entity’s
planning for or response to the event
described in paragraph (h)(2)(iii) of this
section, and the transferee is:

(A) A covered swap entity, or

(B) A covered swap entity’s
counterparty to the swap, and the
counterparty represents to the covered
swap entity that the counterparty
performed the transfer in compliance
with the requirements of paragraphs
(h)(2)(1) and (ii) of this section;

(iii) The law of the European Union
ceases to apply to the United Kingdom
pursuant to Article 50(3) of the Treaty
on European Union, without conclusion
of a Withdrawal Agreement between the
United Kingdom and the European
Union pursuant to Article 50(2);

(iv) The amendments do not modify
any of the following: The payment
amount calculation methods, the
maturity date, or the notional amount of
the swap;

(v) The amendments cause the
transfer to take effect on or after the date
of the event described in paragraph
(h)(2)(iii) of this section transpires; and

(iv) The amendments cause the
transfer to take effect by the later of:

(A) The date that is one year after the
date of the event described in paragraph
(h)(2)(iii); or

(B) Such other date permitted by
transitional provisions under Article 35
of Commission Delegated Regulation
(E.U.) No. 2016/2251, as amended.

BOARD OF GOVERNORS OF THE
FEDERAL RESERVE SYSTEM

12 CFR Chapter Il
Authority and Issuance

For the reasons set forth in the
preamble, the Board of Governors of the
Federal Reserve System amends 12 CFR
part 237 to read as follows:

PART 237—SWAPS MARGIN AND
SWAPS PUSH-OUT

m 3. The authority citation for part 237
continues to read as follows:

Authority: 7 U.S.C. 6s(e), 15 U.S.C. 780—
10(e), 15 U.S.C. 8305, 12 U.S.C. 221 et seq.,
12 U.S.C. 343-350, 12 U.S.C. 1818, 12 U.S.C.
1841 et seq., 12 U.S.C. 3101 et seq., and 12
U.S.C. 1461 et seq.

Subpart A—Margin and Capital
Requirements for Covered Swap
Entities (Regulation KK)

m 4. Section 237.1 is amended by adding
paragraph (h) to read as follows:

§237.1 Authority, purpose, scope,
exemptions and compliance dates.
* * * * *

(h) Legacy swaps. Covered swaps
entities are required to comply with the
requirements of this subpart for non-
cleared swaps and non-cleared security-
based swaps entered into on or after the
relevant compliance dates for variation
margin and for initial margin
established in paragraph (e) of this
section. Any non-cleared swap or non-
cleared security-based swap entered
into before such relevant date shall
remain outside the scope of this subpart
if changes are made to it as follows:

(1) [Reserved]

(2) The non-cleared swap or non-
cleared security based swap was
amended under the following
conditions:

(i) The swap was originally entered
into before the relevant compliance date
established in paragraph (e) of this
section and one party to the swap
booked it at, or otherwise held it at, an
entity (including a branch or other
authorized form of establishment)
located in the United Kingdom;

(ii) The entity in the United Kingdom
subsequently arranged to amend the
swap, solely for the purpose of
transferring it to an affiliate, or a branch
or other authorized form of
establishment, located in any European
Union member state or the United
States, in connection with the entity’s
planning for or response to the event
described in paragraph (h)(2)(iii) of this
section, and the transferee is:

(A) A covered swap entity, or
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(B) A covered swap entity’s
counterparty to the swap, and the
counterparty represents to the covered
swap entity that the counterparty
performed the transfer in compliance
with the requirements of paragraphs
(h)(2)(i) and (ii) of this section;

(iii) The law of the European Union
ceases to apply to the United Kingdom
pursuant to Article 50(3) of the Treaty
on European Union, without conclusion
of a Withdrawal Agreement between the
United Kingdom and the European
Union pursuant to Article 50(2);

(iv) The amendments do not modify
any of the following: The payment
amount calculation methods, the
maturity date, or the notional amount of
the swap;

(v) The amendments cause the
transfer to take effect on or after the date
of the event described in paragraph
(h)(2)(iii) of this section transpires; and

(vi) The amendments cause the
transfer to take effect by the later of:

(A) The date that is one year after the
date of the event described in paragraph
(h)(2)(iii) of this section; or

(B) Such other date permitted by
transitional provisions under Article 35
of Commission Delegated Regulation
(E.U.) No. 2016/2251, as amended.

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Chapter Il
Authority and Issuance

For the reasons set forth in the
Supplementary Information section, the
Federal Deposit Insurance Corporation
amends 12 CFR chapter III as follows:

PART 349—DERIVATIVES

m 5. The authority citation for subpart A
of part 349 continues to read as follows:

Authority: 7 U.S.C. 6s(e), 15 U.S.C. 780—
10(e), and 12 U.S.C. 1818 and 12 U.S.C.
1819(a)(Tenth), 12 U.S.C. 1813(q], 1818,
1819, and 3108.

m 6. Section 349.1 is amended by adding
paragraph (h) to read as follows:

§349.1 Authority, purpose, scope,
exemptions and compliance dates.
* * * * *

(h) Legacy swaps. Covered swaps
entities are required to comply with the
requirements of this part for non-cleared
swaps and non-cleared security-based
swaps entered into on or after the
relevant compliance dates for variation
margin and for initial margin
established in paragraph (e) of this
section. Any non-cleared swap or non-
cleared security-based swap entered
into before such relevant date shall
remain outside the scope of this part if

changes are made to the non-cleared
swap or non-cleared security-based
swap it as follows:

(1) [Reserved]

(2) The non-cleared swap or non-
cleared security based swap was
amended under the following
conditions:

(i) The swap was originally entered
into, booked at, or otherwise held at, an
entity located in the United Kingdom
before the relevant compliance date
established in paragraph (e) of this
section and one party to the swap
booked it at, or otherwise held it at, an
entity (including a branch or other
authorized form of establishment)
located in the United Kingdom;

(ii) The entity in the United Kingdom
subsequently arranged to amend the
swap, solely for the purpose of
transferring it to an affiliate, or a branch
or other authorized form of
establishment, located in any European
Union member state or the United
States, in connection with the entity’s
planning for or response to the event
described in paragraph (h)(2)(iii) of this
section, and the transferee is:

(A) A covered swap entity, or

(B) A covered swap entity’s
counterparty to the swap, and the
counterparty represents to the covered
swap entity that the counterparty
performed the transfer in compliance
with the requirements of paragraphs
(h)(2)(1) and (ii) of this section; subject
to the following conditions:

(iii) The law of the European Union
ceases to apply [to] the United Kingdom
pursuant to Article 50(3) of the Treaty
on European Union, without conclusion
of a Withdrawal Agreement between the
United Kingdom and the European
Union pursuant to Article 50(2);

(iv) The amendments do not modify
any of the following: The payment
amount calculation methods, the
maturity date, or the notional amount of
the swap or non-cleared swap;

(v) The amendments cause the
transfer to take effect on or after the date
of the event described in paragraph
(h)(2)(iii) of this section transpires; and

(vi) The amendments cause the
transfer to take effect by the later of:

(A) The date that is one year after the
date of the event described in paragraph
(h)(2)(iii) of this section; or

(B) Such other date permitted by
transitional provisions under Article 35
of Commission Delegated Regulation
(E.U.) No. 2016/2251, as amended.

FARM CREDIT ADMINISTRATION
Authority and Issuance

For the reasons set forth in the
preamble, the Farm Credit

Administration amends chapter VI of
title 12, Code of Federal Regulations, as
follows:

PART 624—MARGIN AND CAPITAL
REQUIREMENTS FOR COVERED
SWAP ENTITIES

m 1. The authority citation for part 624
continues to read as follows:

Authority: 7 U.S.C. 6s(e), 15 U.S.C. 780—
10(e), 12 U.S.C. 2154, 12 U.S.C. 2243, 12
U.S.C. 2252, 12 U.S.C. 2279bb-1.

m 2. Section 624.1 is amended by adding
paragraph (h) to read as follows:

§624.1 Authority, purpose, scope,
exemptions and compliance dates.
* * * * *

(h) Legacy swaps. Covered swaps
entities are required to comply with the
requirements of this part for non-cleared
swaps and non-cleared security-based
swaps entered into on or after the
relevant compliance dates for variation
margin and for initial margin
established in paragraph (e) of this
section. Any non-cleared swap or non-
cleared security-based swap entered
into before such relevant date shall
remain outside the scope of this part if
changes are made to it as follows:

(1) [Reserved]

(2) The non-cleared swap or non-
cleared security-based swap was
amended under the following
conditions:

(i) The swap was originally entered
into before the relevant compliance date
established in paragraph (e) of this
section and one party to the swap
booked it at, or otherwise held it at, an
entity (including a branch or other
authorized form of establishment)
located in the United Kingdom;

(ii) The entity in the United Kingdom
subsequently arranged to amend the
swap, solely for the purpose of
transferring it to an affiliate, or a branch
or other authorized form of
establishment, located in any European
Union member state or the United
States, in connection with the entity’s
planning for or response to the event
described in paragraph (h)(2)(iii) of this
section, and the transferee is:

(A) A covered swap entity, or

(B) A covered swap entity’s
counterparty to the swap, and the
counterparty represents to the covered
swap entity that the counterparty
performed the transfer in compliance
with the requirements of paragraphs
(h)(2)(i) and (ii) of this section;

(iii) The law of the European Union
ceases to apply to the United Kingdom
pursuant to Article 50(3) of the Treaty
on European Union, without conclusion
of a Withdrawal Agreement between the
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United Kingdom and the European
Union pursuant to Article 50(2);

(iv) The amendments do not modify
any of the following: The payment
amount calculation methods, the
maturity date, or the notional amount of
the swap;

(v) The amendments cause the
transfer to take effect on or after the date
of the event described in paragraph
(h)(2)(iii) of this section transpires; and

(iv) The amendments cause the
transfer to take effect by the later of:

(A) The date that is one year after the
date of the event described in paragraph
(h)(2)(iii) of this section; or

(B) Such other date permitted by
transitional provisions under Article 35
of Commission Delegated Regulation
(E.U.) No. 2016/2251, as amended.

FEDERAL HOUSING FINANCE
AGENCY

Authority and Issuance

For the reasons set forth in the
preamble, the Federal Housing Finance
Agency amends chapter XII of title 12,
Code of Federal Regulations, as follows:

PART 1221—MARGIN AND CAPITAL
REQUIREMENTS FOR COVERED
SWAP ENTITIES

m 1. The authority citation for part 1221
continues to read as follows:

Authority: 7 U.S.C. 6s(e), 15 U.S.C. 780—
10(e), 12 U.S.C. 4513, and 12 U.S.C. 4526(a).

m 2. Section 1221.1 is amended by
adding paragraph (h) to read as follows:

§1221.1 Authority, purpose, scope,
exemptions, and compliance dates.
* * * * *

(h) Legacy swaps. Covered swaps
entities are required to comply with the
requirements of this part for non-cleared
swaps and non-cleared security-based
swaps entered into on or after the
relevant compliance dates for variation
margin and for initial margin
established in paragraph (e) of this
section. Any non-cleared swap or non-
cleared security-based swap entered
into before such relevant date shall
remain outside the scope of this part if
changes are made to it as follows:

(1) [Reserved]

(2) The non-cleared swap or non-
cleared security based swap was
amended under the following
conditions:

(i) The swap was originally entered
into before the relevant compliance date
established in paragraph (e) of this
section and one party to the swap
booked it at, or otherwise held it at, an
entity (including a branch or other
authorized form of establishment)
located in the United Kingdom;

(ii) The entity in the United Kingdom
subsequently arranged to amend the
swap, solely for the purpose of
transferring it to an affiliate, or a branch
or other authorized form of
establishment, located in any European
Union member state or the United
States, in connection with the entity’s
planning for or response to the event
described in paragraph (h)(2)(iii) of this
section, and the transferee is:

(A) A covered swap entity, or

(B) A covered swap entity’s
counterparty to the swap, and the
counterparty represents to the covered
swap entity that the counterparty
performed the transfer in compliance
with the requirements of paragraphs
(h)(2)(1) and (ii) of this section;

(iii) The law of the European Union
ceases to apply to the United Kingdom
pursuant to Article 50(3) of the Treaty
on European Union, without conclusion
of a Withdrawal Agreement between the
United Kingdom and the European
Union pursuant to Article 50(2);

(iv) The amendments do not modify
any of the following: The payment
amount calculation methods, the
maturity date, or the notional amount of
the swap;

(v) The amendments cause the
transfer to take effect on or after the date
of the event described in paragraph
(h)(2)(iii) of this section transpires; and

(vi) The amendments cause the
transfer to take effect by the later of:

(A) The date that is one year after the
date of the event described in paragraph
(h)(2)(iii) of this section; or

(B) Such other date permitted by
transitional provisions under Article 35
of Commission Delegated Regulation
(E.U.) No. 2016/2251, as amended.

Dated: March 7, 2019.

Joseph M. Otting,
Comptroller of the Currency.

By order of the Board of Governors of the
Federal Reserve System, March 12, 2019.
Margaret McCloskey Shanks,

Deputy Secretary of the Board.

Dated at Washington, DC, on March 8,
2019.

Federal Deposit Insurance Corporation.
Valerie J. Best,
Assistant Executive Secretary.

By order of the Board of the Farm Credit
Administration.

Dated at McLean, VA, this 5th day of
March 2019.

Dale L. Aultman,
Secretary.
Dated: March 7, 2019.
Joseph M. Otting,
Acting Director, Federal Housing Finance
Agency.
[FR Doc. 2019-05012 Filed 3—18-19; 8:45 am|

BILLING CODE 4810-33-P; 6210-01-P, 6714-01-P,
8070-01-P, 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91

[Docket No.: FAA-2011-0246; Amdt. No.
91-321D]

RIN 2120-AL40

Amendment of the Prohibition Against
Certain Flights in the Tripoli Flight
Information Region (FIR) (HLLL)

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: This action extends, with
modifications to reflect changed
conditions in Libya, the Special Federal
Aviation Regulation (SFAR) prohibiting
certain flight operations in the Tripoli
Flight Information Region (FIR) (HLLL)
by all: United States (U.S.) air carriers;
U.S. commercial operators; persons
exercising the privileges of an airman
certificate issued by the FAA, except
when such persons are operating U.S.-
registered aircraft for a foreign air
carrier; and operators of U.S.-registered
civil aircraft, except where the operator
of such aircraft is a foreign air carrier.
This action extends the prohibition of
U.S. civil flight operations in the Tripoli
FIR (HLLL) at altitudes below Flight
Level (FL) 300 to safeguard against
continuing hazards to U.S. civil
aviation. However, this action also
reduces the scope of the prohibition,
permitting U.S. civil aviation overflights
of the Tripoli FIR (HLLL) at altitudes at
and above FL300 to resume, due to the
reduced risk to U.S. civil aviation
operations at those altitudes. The FAA
also republishes, with minor revisions,
the approval process and exemption
information for this SFAR, consistent
with other recently published flight
prohibition SFARs; makes a minor
editorial change to the title of the rule;
and makes other minor revisions for
consistency with other recently
published flight prohibition SFARs.
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DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 45
[Docket No. OCC-2019-0023]
RIN 1557—-AE69

FEDERAL RESERVE SYSTEM

12 CFR Part 237
[Docket No. R—1682]
RIN 7100-AF62

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 349
RIN 3064—-AF08

FARM CREDIT ADMINISTRATION

12 CFR Part 624
RIN 3052-AD38

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1221
RIN 2590-AB03

Margin and Capital Requirements for
Covered Swap Entities

AGENCY: Office of the Comptroller of the
Currency, Treasury (OCC); Board of
Governors of the Federal Reserve
System (Board); Federal Deposit
Insurance Corporation (FDIC); Farm
Credit Administration (FCA); and the
Federal Housing Finance Agency
(FHFA).

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: The OCC, Board, FDIC, FCA,
and FHFA (collectively, the agencies)
are reopening the comment period for
the notice of proposed rulemaking
published in the Federal Register on
November 7, 2019, to amend the
agencies’ regulations that require swap
dealers and security-based swap dealers
under the agencies’ respective
jurisdictions to exchange margin with
their counterparties for swaps that are
not centrally cleared (Proposed Swap
Margin Amendments). Reopening the
comment period that closed on
December 9, 2019, will allow interested
persons additional time to analyze and
comment on the Proposed Swap Margin
Amendments.

DATES: The comment period for the
notice of proposed rulemaking
published on November 7, 2019 at 84
FR 59970, is reopened from December 9,
2019, to January 23, 2020.

ADDRESSES: You may submit comments
by any of the methods identified in the
notice of proposed rulemaking, except
that the FCA is no longer accepting
comments through the Federal
eRulemaking Portal at
www.regulations.gov. Commenters may
submit comments to the FCA through
any of the other methods that FCA
identified in the notice of proposed
rulemaking.

FOR FURTHER INFORMATION CONTACT:

OCC: Chris McBride, Director for
Market Risk, Treasury and Market Risk
Policy, (202) 649-6402, or Allison
Hester-Haddad, Counsel, Chief
Counsel’s Office, (202) 649-5490, for
persons who are deaf or hearing
impaired, TTY (202) 649-5597, Office of
the Comptroller of the Currency, 400 7th
Street SW, Washington, DC 20219.

Board: Constance Horsley, Deputy
Associate Director, (202) 4525239,
Lesley Chao, Lead Financial Institution
Policy Analyst, (202) 974-7063, or John
Feid, Principal Economist, (202) 452—
2385, Division of Supervision and
Regulation; Patricia Yeh, Senior
Counsel, (202) 452—-3089, Jason Shafer,
Senior Counsel, (202) 728-5811, or
Justyna Bolter, Senior Attorney, (202)
452-2686, Legal Division; for users of
Telecommunication Devices for the Deaf
(TDD) only, contact 202—263—4869;
Board of Governors of the Federal
Reserve System, 20th and C Streets NW,
Washington, DC 20551.

FDIC: Irina Leonova, Senior Policy
Analyst, ileonova@fdic.gov, Capital
Markets Branch, Division of Risk
Management Supervision, (202) 898—
3843; Thomas F. Hearn, Counsel,
thohearn@fdic.gov, Legal Division,
Federal Deposit Insurance Corporation,
550 17th Street NW, Washington, DC
20429.

FCA:Jeremy R. Edelstein, Associate
Director, Finance & Capital Market
Team, Timothy T. Nerdahl, Senior
Policy Analyst, Clayton D. Milburn,
Senior Financial Analyst, Office of
Regulatory Policy, (703) 883—-4414, TTY
(703) 883—4056, or Richard A. Katz,
Senior Counsel, Office of General
Counsel, (703) 883—4020, TTY (703)
883—4056, Farm Credit Administration,
1501 Farm Credit Drive, McLean, VA
22102-5090.

FHFA: Christopher Vincent, Senior
Financial Analyst, Office of Financial
Analysis, Modeling & Simulations, (202)

649-3685, Christopher.Vincent@
fhfa.gov, or James P. Jordan, Associate
General Counsel, Office of General
Counsel, (202) 649-3075,
James.Jordan@fhfa.gov, Federal Housing
Finance Agency, Constitution Center,
400 7th St. SW, Washington, DC 20219.
The telephone number for the
Telecommunications Device for the
Hearing Impaired is (800) 877-8339.

SUPPLEMENTARY INFORMATION:

I. Background

On November 7, 2019, the agencies
published in the Federal Register a
notice of proposed rulemaking (the
NPR) that would amend the agencies’
regulations that require swap dealers
and security-based swap dealers under
the agencies’ respective jurisdictions to
exchange margin with their
counterparties for swaps that are not
centrally cleared (Swap Margin Rule).1
Specifically, the NPR proposed to make
the following changes to the Swap
Margin Rule:

First, the proposal would provide
relief by allowing legacy swaps—swaps
that were entered into before the
applicable compliance date of the Swap
Margin Rule— to be amended to replace
existing interest rate provisions based
on certain interbank offered rates
(IBORs) and other interest rates that are
reasonably expected to be discontinued
or are reasonably determined to have
lost their relevance as a reliable
benchmark due to a significant
impairment, without such swaps losing
their legacy status.

Second, the proposal would amend
the Swap Margin Rule’s requirements
for inter-affiliate swaps. The proposal
would repeal the requirement for a
covered swap entity to collect initial
margin from its affiliates, but would
retain the requirement that variation
margin be exchanged for affiliate
transactions.

Third, the proposal would add an
additional initial margin compliance
period for certain smaller
counterparties, and clarify the existing
trading documentation requirements in
§_ .10 of the Rule.

Fourth, the proposal would amend
the Swap Margin Rule to permit
amendments caused by conducting
certain routine life-cycle activities that
covered swap entities may conduct for
legacy swaps, such as reduction of

184 FR 59970 (Nov. 7, 2019).
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notional amounts and portfolio
compression exercises, without
triggering margin requirements.

II. Reopening of Comment Period and
Request for Comment

The original comment period for the
NPR closed on December 9, 2019.2 The
agencies received public comments
requesting an extension of the comment
period, noting that the commenters did
not have sufficient time to analyze fully
the agencies’ notice of proposed
rulemaking during the original 30-day
comment period. To give these, and
similarly situated, commenters
additional time, the agencies are re-
opening the comment period through
January 23, 2020, until which time
interested parties may submit public
comments on the rule amendments
proposed and the questions presented in
the NPR.

Dated: December 20, 2019.
Jonathan V. Gould,

Senior Deputy Comptroller and Chief
Counsel, Office of the Comptroller of the
Currency.

By order of the Board of Governors of the
Federal Reserve System, acting through the
Secretary of the Board under delegated
authority, December 20, 2019.

Margaret McCloskey Shanks,
Deputy Secretary of the Board.
Federal Deposit Insurance Corporation.

Dated at Washington, DC, on December 19,
2019.

Annmarie H. Boyd,
Assistant Executive Secretary.

By order of the Board of the Farm Credit
Administration.

Dated at McLean, VA, this 20th day of
December, 2019.

Dale L. Aultman,
Secretary.
December 12, 2019.
Mark A. Calabria,
Director, Federal Housing Finance Agency.
[FR Doc. 2019-28052 Filed 12-27-19; 8:45 am]

BILLING CODE 4810-33-P; 6210-01-P; 6714-01-P;
8070-01-P; 6705-01-P

2 See 84 FR 59970 (November 7, 2019).

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 133
[Docket No. FDA-2008—-P-0086]

Cheeses and Related Cheese
Products; Proposal To Permit the Use
of Ultrafiltered Milk; Reopening the
Comment Period

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; reopening of the
comment period.

SUMMARY: The Food and Drug
Administration (FDA or we) is
reopening the comment period for the
proposed rule published in the Federal
Register of October 19, 2005, entitled
“Cheeses and Related Cheese Products;
Proposal to Permit the Use of
Ultrafiltered Milk.” The proposed rule
would amend our regulations to provide
for the use of fluid ultrafiltered (UF)
milk in the manufacture of standardized
cheeses and related cheese products. We
are reopening the comment period to
receive new information and further
comment on current industry practices
regarding the use of fluid UF milk and
fluid UF nonfat milk in the manufacture
of standardized cheeses and related
cheese products, and the declaration of
fluid UF milk and fluid UF nonfat milk
when used as ingredients in
standardized cheeses and related cheese
products.

DATES: FDA is reopening the comment
period on the proposed rule published
on October 19, 2005 (70 FR 60751).
Submit either electronic or written
comments by March 30, 2020.
ADDRESSES: You may submit comments
as follows. Please note that late,
untimely filed comments will not be
considered. Electronic comments must
be submitted on or before March 30,
2020. The https://www.regulations.gov
electronic filing system will accept
comments until 11:59 p.m. Eastern Time
at the end of March 30, 2020. Comments
received by mail/hand delivery/courier
(for written/paper submissions) will be
considered timely if they are
postmarked or the delivery service
acceptance receipt is on or before that
date.

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.
Comments submitted electronically,

including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
comment will be made public, you are
solely responsible for ensuring that your
comment does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such
as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
comments, that information will be
posted on https://www.regulations.gov.
e If you want to submit a comment
with confidential information that you
do not wish to be made available to the
public, submit the comment as a
written/paper submission and in the
manner detailed (see “Written/Paper
Submissions’ and ‘““Instructions’).

Written/Paper Submissions

Submit written/paper submissions as
follows:

e Mail/Hand delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

¢ For written/paper comments
submitted to the Dockets Management
Staff, FDA will post your comment, as
well as any attachments, except for
information submitted, marked and
identified, as confidential, if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2008—-P-0086 for “Cheeses and Related
Cheese Products; Proposal to Permit the
Use of Ultrafiltered Milk.” Received
comments, those filed in a timely
manner (see ADDRESSES), will be
placed in the docket and, except for
those submitted as “Confidential
Submissions,” publicly viewable at
https://www.regulations.gov or at the
Dockets Management Staff between 9
a.m. and 4 p.m., Monday through
Friday.

¢ Confidential Submissions—To
submit a comment with confidential
information that you do not wish to be
made publicly available, submit your
comments only as a written/paper
submission. You should submit two
copies total. One copy will include the
information you claim to be confidential
with a heading or cover note that states
“THIS DOCUMENT CONTAINS
CONFIDENTIAL INFORMATION.” We
will review this copy, including the
claimed confidential information, in our
consideration of comments. The second
copy, which will have the claimed
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[6705-01-P]
FARM CREDIT ADMINISTRATION

12 CFR Parts 611 and 619

RIN 3052-AC97

Organization; Definitions; Eligibility Criteria for Outside Directors
AGENCY: Farm Credit Administration.

ACTION: Proposed rule.

SUMMARY': The Farm Credit Administration (FCA, we, or our) is proposing to amend its
regulations affecting the governance of Farm Credit System (System) institutions. The proposed
rule would modify the existing outside director eligibility criteria by expanding the list of persons
who would be excluded from nomination for an outside director’s seat to ensure the independence
of outside directors.

DATES: You may send comments on or before October 23, 2018.

ADDRESSES: We offer a variety of methods for you to submit your comments. For accuracy
and efficiency reasons, commenters are encouraged to submit comments by e-mail or through the
FCA's Web site. As facsimiles (fax) are difficult for us to process and achieve compliance with
section 508 of the Rehabilitation Act of 1973, as amended, we do not accept comments submitted
by fax. Regardless of the method you use, please do not submit your comment multiple times via
different methods. You may submit comments by any of the following methods:

E-mail: Send us an e-mail at reg-comm@fca.gov.

FCA Web site: http://www.fca.gov. Select "Public Commenters," then "Public

Comments," and follow the directions for "Submitting a Comment."

Federal eRulemaking Portal: http://www.regulations.gov. Follow the instructions for

submitting comments.

Mail: Barry F. Mardock, Deputy Director, Office of Regulatory Policy, Farm Credit

Administration, 1501 Farm Credit Drive, McLean, VA 22102-5090.
You may review copies of all comments we receive at our office in McLean, Virginia, or from
our Web site at http://www.fca.gov. Once you are in the Web site, select "Public Commenters,"
then "Public Comments,"” and follow the directions for "Reading Submitted Public Comments."
We will show your comments as submitted, but for technical reasons we may omit items such as
logos and special characters. Identifying information you provide, such as phone numbers and
addresses, will be publicly available. However, we will attempt to remove e-mail addresses to
help reduce Internet spam.

FOR FURTHER INFORMATION CONTACT:

Darius Hale, Senior Policy Analyst, Office of Regulatory Policy, (703) 883-4165, TTY (703)
883-4056, Haled@fca.gov,

or
Nancy Tunis, Senior Counsel, Office of General Counsel, (703) 883-4061, TTY (703) 883-4056,
Tunisn@fca.gov.
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SUPPLEMENTARY INFORMATION:

I. Objectives
The objectives of this proposed rule are to:

Amend the eligibility criteria for outside director in § 611.220(a);

Remove the definition of outside director in § 619.9235;

Strengthen the safety and soundness of System institutions;

Strengthen the independence of System institution boards; and

Incorporate many of the best corporate governance practices for System institutions.

Il. Background
The Farm Credit Act of 1971, as amended (Act), establishes that System banks and

associations must elect a board of directors with such qualifications as may be required by the
institution’s bylaws. Additionally, the Act specifies that at least one member must be appointed
by the stockholder-elected directors and that such member must not be a director, officer,
employee, agent, or stockholder of a System institution.?

Outside directors are appointed by stockholder-elected directors to provide independent
perspective and expertise in appropriate areas. Outside directors achieve this by broadening the
board’s collective knowledge, enhancing the board’s independence, and improving the board’s
ability to carry out its fiduciary duties to the System institution, stockholders and investors.
Current FCA regulations, however, do not specify how far removed from the statutory prohibited
relationships the outside director candidate must be to adequately fulfill the intended independent
role of an outside director. This proposed rule seeks to clarify the eligibility requirements of an
outside director to achieve the independence intended by the statutory requirements.

I11. Section-by-Section Analysis of Proposed Requlatory Changes

A. Definitions [New § 611.220(a)]

As a result of the proposed changes in eligibility criteria for outside directors in
8 611.220, discussed below, we are proposing to add a new definition section in § 611.220 that
would only apply to that section. The newly defined terms are meant to provide clarity on the
meaning of the new outside director eligibility criteria.

The proposed rule would add affiliated organizations to the definitions in § 611.220. The
new term affiliated organization is defined to mean an entity that is legally distinct from any
System institution, but is organized and operated for the benefit of, and in support of, an
institution and conducts activities that advance the mission of an institution.

The proposed rule would add borrowers to the list of persons excluded from
consideration for an outside director position under 8 611.220. Accordingly, the new term
borrower is added to the definitions in 8 611.220 and is defined to mean an individual, sole
proprietorship, partnership, joint venture, trust, corporation, or other business entity to which an
institution has made a loan or a commitment to make a loan or purchased a loan or participation
interest in a loan. The new term borrower would also include any person or entity to whom an
institution has made a lease or a commitment to make a lease, or who guarantees repayment of a
loan.

The proposed rule would add controlling interest to the definitions in § 611.220. The new
term controlling interest is defined to mean an individual that, directly or indirectly, or acting
through or in concert with one or more persons:

1 Pub. L. 92-181, 85 Stat. 583.
2 Sections 1.4, 2.1, 2.11, 3.2, 3.21(b)(1)(C) and 7.12(c)(3)(A) of the Act.
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(1) Owns 5 percent or more of the equity in an entity;

(2) Owns, controls, or has the power to vote 5 percent or more of any class of voting
securities of an entity; or

(3) Has the power to exercise a controlling influence over the management of policies of
such entity.

The new term controlling interest is consistent with the definition of controlled entity found in
§612.2130(c). The proposed rule would add the new term entity to the definitions in § 611.220.
The new term entity means a corporation, company, association, firm, joint venture, partnership
(general or limited), society, joint stock company, trust (business or otherwise), fund, or other
organization or institution. This is consistent with the definition of entity found in § 612.2130(e).

The proposed rule would add the new term immediate family member to the definitions
in § 611.220. The new term immediate family member is defined to mean spouse, parent(s),
sibling(s), children, mother(s)- and father(s)-in-law, brother(s)- and sister(s)-in-law, and son(s)-
and daughter(s)-in-law. This is consistent with the definition of immediate family member found
in 8 620.1(e).

As a result of the proposed changes in eligibility criteria for an outside director in
§611.220, we are proposing to delete the definition of outside director in § 619.9235. The current
definition in 8 619.9235 is not consistent with the changes proposed in 8 611.220, and it is
unnecessary to duplicate the same language as is proposed in that section. Deleting § 619.9235
will provide clarity in who may serve as an outside director and will avoid redundancy.

B. Eligibility Criteria of Qutside Directors [New § 611.220(b)]

We propose modifying the existing outside director eligibility criteria in § 611.220(a)® by
expanding the list of persons who would be excluded from nomination for an outside director’s
seat. The proposed rule would add the following to the list of persons excluded from
consideration for an outside director position:

(1) Borrowers of the institution;

2 Immediate family members of any director, officer, employee, agent, stockholder
or borrower of a System institution; and

3 Anyone who has a controlling interest in:

0) An entity that borrows from a System institution; or

(i) An affiliated organization of a System institution.

The purpose of expanding those individuals ineligible to serve in the outside director’s
role is to further strengthen the independence perspective on each System institution’s board.
Congress’ intent on establishing the outside director role was to ensure an independent voice was
brought to the boards of System institutions. As such, outside directors are only permitted to
serve on the board of directors of one System institution or affiliated organization at a time.*

To maintain that independent voice, current FCA regulations specify that a candidate for
outside director should not be a stockholder of a System institution. However, the regulations do
not specifically exclude a borrower from serving as an outside director. Borrowers may not
necessarily be stockholders in a System institution. We believe that to be truly independent of a
System institution when being vetted for an outside director’s seat, all borrowers should be
specifically excluded from consideration. This addition would capture those individuals who have
signed a promissory note in a joint capacity (i.e., co-applicant, guarantor), but do not own System
stock.

3 Due to the addition of a new Definitions paragraph in § 611.220, we will re-designate the current §
611.220(a) as § 611.220(b) for Eligibility, Number, and Term.

4 An agricultural credit association and its wholly owned subsidiary associations are treated as a single
entity for examination and regulatory purposes. Therefore, there is no conflict with a director sitting on the
board of an ACA and its wholly owned subsidiary associations.

3





To further ensure independence from System institutions, we propose excluding
individuals from serving as an outside director if they have an immediate family member who is a
director, officer, employee, agent, stockholder, or a borrower of a System institution. This would
provide additional clarity to our existing rule as to which individuals would be ineligible to serve
as an outside director.

We also propose that a person who has a controlling interest in an entity that borrows
from a System institution or an affiliated organization of a System institution should not be
eligible to serve as an outside director. Those persons who have a controlling stake in, or
influence the decisions of, an entity should not be considered to serve as an outside director if that
entity is a borrower of a System institution. A person who maintains a controlling interest in an
entity who borrows from the System or in an affiliated organization does not have the
independence meant to fill the outside director’s role. The proposed rule would not limit
employees of entity borrowers or affiliated organizations from consideration as an outside
director. Instead, it aims to clarify that those persons who control or advance the financial or
policy decisions of an entity, borrower, or affiliated organization must not be considered as an
outside director because their controlling stake or position in the entity or affiliated organization
could lessen their independence.

We believe that expanding the list of those excluded from outside director consideration
will further improve the board’s ability to carry out its fiduciary responsibilities to the System
institution and its stockholders and investors. We do not believe that including additional
eligibility criteria would adversely affect the board’s ability to select a qualified candidate for an
outside director seat.

V. Compliance Date

System institutions would be required to comply with the changes in the eligibility
criteria of outside directors at the next appointment of an outside director candidate after the
effective date of the final rule. We invite your specific comments on the compliance timeframe if
this rule becomes a final rule. If a later compliance date is suggested, please provide a specific
burden that would be alleviated with any later compliance date.

V. Regulatory Flexibility Act

Pursuant to section 605(b)of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.), FCA
hereby certifies that the proposed rule will not have a significant impact on a substantial number
of small entities. Each of the banks in the Farm Credit System, considered together with its
affiliated associations, has assets and annual income in excess of the amounts that would qualify
them as small entities. Therefore, System institutions are not "small entities” as defined in the
Regulatory Flexibility Act.

List of Subjects

12 CFR Part 611
Agriculture, Banks, banking, Conflict of interests, Crime, Investigations, Rural areas.

12 CFR Part 619

Agriculture, Banks, banking, Rural areas.

For the reasons stated in the preamble, parts 611 and 619 of chapter VI, title 12 of the
Code of Federal Regulations are proposed to be amended as follows:

PART 611—ORGANIZATION

1. The authority citation for part 611 continues to read as follows:
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Authority: Secs. 1.2,1.3,1.4,15,1.12,1.13,2.0, 2.1, 2.2, 2.10, 2.11, 2.12, 3.0, 3.1, 3.2,
3.3,3.7,3.8,3.9,3.21,4.3A,4.12, 4.12A, 415, 4.20, 4.21, 4.25, 4.26, 4.27, 4.28A, 5.9, 5.17, 5.25,
7.0-7.13, 8.5(e) of the Farm Credit Act (12 U.S.C. 2002, 2011, 2012, 2013, 2020, 2021, 2071,
2072, 2073, 2091, 2092, 2093, 2121, 2122, 2123, 2124, 2128, 2129, 2130, 2142, 21544, 2183,
2184, 2203, 2208, 2209, 2211, 2212, 2213, 2214, 2243, 2252, 2261, 2279a-2279f-1, 2279aa-
5(e)); secs. 411 and 412 of Pub. L. 100-233, 101 Stat. 1568, 1638; sec. 414 of Pub. L. 100-399,
102 Stat. 989, 1004.

2. Section 611.220 is revised to read as follows:

§ 611.220 Outside directors.

(a) Definitions. For purposes of this section, the following definitions apply:

(1) Affiliated organization means an entity that is legally distinct from any Farm Credit
System institution, but is organized and operated for the benefit of, and in support of, an
institution and conducts activities that advance the mission of an institution.

(2) Borrower means an individual, sole proprietorship, partnership, joint venture, trust,
corporation, or other business entity to which an institution has made a loan or a commitment to
make a loan or purchased a loan or participation interest in a loan. The term borrower also
includes any person or entity to whom an institution has made a lease or a commitment to make a
lease, or who guarantees repayment of a loan.

(3) Controlling interest means an individual that, directly or indirectly, or acting through
or in concert with one or more persons:

(i) Owns 5 percent or more of the equity in an entity;

(ii) Owns, controls, or has the power to vote 5 percent or more of any class of voting
securities of an entity; or

(iii) Has the power to exercise a controlling influence over the management of policies of
such entity.

(4) Entity means a corporation, company, association, firm, joint venture, partnership
(general or limited), society, joint stock company, trust (business or otherwise), fund, or other
organization or institution.

(5) Immediate family member means spouse, parent(s), sibling(s), children, mother(s)-
and father(s)-in-law, brother(s)- and sister(s)-in-law, and son(s)- and daughter(s)-in-law.

(b) Eligibility, number and term--

(1) Eligibility. Eligibility to serve, and continue serving, as an outside director requires
independence from affiliations with the Farm Credit System. Farm Credit banks and associations
must make a reasonable effort to select outside directors possessing some or all of the desired
director qualifications identified pursuant to § 611.210(a).

(i) No candidate for an outside director position may be a director, officer, employee,
agent, stockholder, or borrower of an institution in the Farm Credit System or be an immediate
family member of any of the above. An outside director candidate or an immediate family
member of such candidate must not have a controlling interest in:

(A) An entity that borrows from a System institution; or

(B) An affiliated organization of a System institution.

(ii) At any given time, an outside director is eligible to serve on the board of directors of
only one Farm Credit System institution or affiliated organization.

(2) Number. Stockholder-elected directors must constitute at least 60 percent of the
members of each institution’s board.

(i) Each Farm Credit bank must have at least two outside directors.

(i) Associations with total assets exceeding $500 million as of January 1 of each year
must have no fewer than two outside directors on the board. However, this requirement does not
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apply if it causes the percent of stockholder-elected directors to be less than 75 percent of the
board.

(iif) Associations with $500 million or less in total assets as of January 1 of each year
must have at least one outside director.

(3) Terms of office. Banks and associations may not establish a different term of office
for outside directors than that established for stockholder-elected directors.

(c) Removal. Each institution must establish and maintain procedures for removal of
outside directors. When the removal of an outside director is sought before the expiration of the
outside director's term, the reason for removal must be documented. An institution's director
removal procedures must allow for removal of an outside director by a majority vote of all voting
stockholders voting, in person or by proxy, or by a two-thirds majority vote of the full board of
directors. The outside director subject to the removal action is prohibited from voting in his or her
own removal action.

PART 619—DEFINITIONS

3. The authority citation for part 619 continues to read as follows:

Authority: Secs. 1.4,1.5,1.7,2.1,2.2,2.4,2.11,2.12,3.1,3.2,3.21,4.9,5.9,5.17, 5.19,
7.0,7.1,7.6, 7.8 and 7.12 of the Farm Credit Act (12 U.S.C. 2012, 2013, 2015, 2072, 2073, 2075,
2092, 2093, 2122, 2123, 2142, 2160, 2243, 2252, 2254, 22793, 2279a-1, 2279b, 2279c-1, 2279f);
sec. 514 of Pub. L. 102-552, 106 Stat. 4102.

§ 619.9235 [Removed]

4. Remove § 619.9235.

Dated: August 21, 2018.
Dale L. Aultman,

Secretary,
Farm Credit Administration Board.







Type: Pending Regulation

Part: 12 CFR PART 612

Section Number: HM-18-4

Section Title: Standards of Conduct and Referral of Known or Suspected Criminal
Violations; Standards of Conduct

Federal Register: 83 FR 27922

Federal Register 6/15/2018

Cite:

Status: Regulations -- Public Comment Period Closed

Short Description: Standards of Conduct [HM-18-4]

Date Created: 6/15/2018

Date Modified: 2/25/2020

[6705-01-P]

FARM CREDIT ADMINISTRATION
12 CFR Part 612
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Standards of Conduct and Referral of Known or Suspected Criminal Violations; Standards of
Conduct

AGENCY: Farm Credit Administration.
ACTION: Proposed rule.

SUMMARY': The Farm Credit Administration (FCA, we, or our) proposes to amend our regulations
governing standards of conduct of directors and employees of Farm Credit System (FCS or System)
institutions, excluding the Federal Agricultural Mortgage Corporation. The proposed rule would replace
the original proposed rule, and would require every System institution to have or develop a Standards of
Conduct Program based on core principles to put into effect ethical values as part of corporate culture.

DATES: You may send comments on or before September 13, 2018.

ADDRESSES: We offer a variety of methods for you to submit your comments. For accuracy and
efficiency reasons, commenters are encouraged to submit comments by e-mail or through FCA's Web
site. As facsimiles (fax) are difficult for us to process and achieve compliance with section 508 of the
Rehabilitation Act, we are no longer accepting comments submitted by fax. Regardless of the method you
use, please do not submit your comment multiple times via different methods. You may submit comments
by any of the following methods:

E-mail: Send us an e-mail at reg-comm@fca.gov.

FCA Web site: http://www.fca.gov. Select ""Public Commenters,"" then ""Public Comments"

and follow the directions for ""Submitting a Comment."*

Federal eRulemaking Portal: http://www.regulations.gov. Follow the instructions for

submitting comments.
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Mail: Barry F. Mardock, Deputy Director, Office of Regulatory Policy, Farm Credit

Administration, 1501 Farm Credit Drive, McLean, Virginia 22102-5090.
You may review copies of comments we receive at our office in McLean, Virginia, or from our Web site
at http://www.fca.gov. Once you are in the Web site, select ""Public Commenters,"* then "*Public
Comments™ and follow the directions for "’Reading Submitted Public Comments." We will show your
comments as submitted but, for technical reasons, we may omit items such as logos and special
characters. Identifying information that you provide, such as phone numbers and addresses, will be
publicly available. However, we will attempt to remove e-mail addresses to help reduce Internet spam.

FOR FURTHER INFORMATION, CONTACT:

Jacqueline R. Melvin, Senior Policy Analyst, Office of Regulatory Policy, (703) 883-4498, TDD (703)
883-4056, Melvinj@fca.gov,

or

Mary Alice Donner, Senior Counsel, Office of General Counsel, (703) 883-4020, TDD (703) 883-4056,
Donnerm@fca.gov.

SUPPLEMENTARY INFORMATION:

I Objectives
The objectives of this proposed rule are to:

Establish principles for ethical conduct and recognize each System institution's responsibility
for promoting an ethical culture;

Provide each System institution flexibility to develop specific guidelines on acceptable
practices suitable for its business;

Encourage each System institution to foster core ethical values and conduct as part of its
corporate culture;

Require each System institution to develop strategies and a system of internal controls to
promote institution and individual accountability in ethical conduct, including by establishing
a Standards of Conduct Program and adopting a Code of Ethics; and

Remove prescriptive requirements that do not promote these objectives.

Il. Backaround
Our standards of conduct regulations have not been significantly changed since their 1994

publication.! Over the past few years, there have been increasing concerns with governance, oversight,
management practices and standards of conduct in the financial services industry. The proposed rule
would update FCA's regulations in view of these concerns, and would address the ethical culture under
which System institutions should operate.?

1. The Importance of Ethical Culture
Public confidence in the integrity and ethical business practices of any financial institution is
fundamental to its ongoing viability. Unethical or preferential business practices can damage a financial

! The original proposed regulation was published in the Federal Register on February 20, 2014, (79 FR 9649). The
objective was to build on the existing standards of conduct rules by adding a few new provisions, clarifying or
augmenting some current provisions, and providing additional flexibility for others. After receiving comments, FCA
determined to use a different approach.

2 "The Directors Role" booklet states that sound ethics and adherence to standards of conduct, among other things,
are essential to effective oversight.
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institution’s reputation and lead to earnings and credit risk. Congress granted the Farm Credit System
certain attributes that result in Government-sponsored enterprise (GSE) status. This status confers on
System institutions additional responsibility to strive for high ethical standards and business practices.

IV. The Proposed Rule

This rule would establish core principles for ethical conduct. It would set forth basic tenets of
ethical business practices to compel each System institution to foster a culture of loyalty, honesty,
integrity and accountability. The proposed rule would set forth principles by which a System institution
must do business. The System institution would be responsible for establishing and enforcing policies that
expand on these principles, and for clearly communicating expectations for acceptable behavior to
directors and employees. FCA believes that the proposed rule would promote ethical conduct. At the
same time, because it is less prescriptive than the current rule, it could reduce regulatory burden.

A. Organization
The proposed rule would change the organization of the current rule. It would consolidate,

rename and assign new numbers to some sections and remove other sections altogether. The following
bullets summarize the changes:

- Proposed § 612.2136 would set forth the principles that serve as the foundation for the rule. It
would substantively revise and rename current § 612.2135 "Director and employee
responsibilities and conduct--generally*".

Proposed 8 612.2137 ""Elements of a Standards of Conduct Program,** would consolidate
current 8 612.2160 "'Institution responsibilities' and current § 612.2165 **Policies and
procedures'.

Proposed § 612.2138 "*Conflicts of interest, reporting of financial interests™ would
consolidate current "'Director reporting'* and current § 612.2155 "Employee reporting™'.
Proposed § 612.2139 "'Prohibited conduct' would consolidate current § 612.2140
""Directors--prohibited conduct™ and § 612.2150 ""Employees--prohibited conduct™. It would
also include the prohibitions in current 8 612.2157 **Joint employees' and current § 612.2270
""Purchase of System obligations"".

Proposed 8§ 612.2137 would require that institutions develop policies and procedures with
respect to agents to avoid conflicts of interests and would replace current § 612.2260
"*Standards of conduct for agents™.

B. Definitions [proposed § 612.2130]

The proposed rule would define **Code of Ethics," "'resolved™ and **Standards of Conduct
Program™. We would change the term **controlled entity and entity controlled by** to "*reportable business
entity" and modify the definition of ""employee™. We would omit the definitions of ""officer" and
"*service corporation’ as redundant with the definitions of "'employee™ and "*System institution'",
respectively. We would omit the definition of "'relative’ as redundant with the definition of **family in
the current rule and *'immediate family* in § 620.1(e). We would make the definition of System
institutions more concise. These and other changes and clarifications are discussed below.

Agent. We would modify the definition of ""agent'" to clarify that an agent includes someone who
currently represents a System institution as a fiduciary in contacts with third parties. The proposed rule
adds the language "'as a fiduciary' to the definition of agent to explain that not all outside parties
performing services for the System institution require the conflict of interest disclosure required of agents.
For example, the contractor responsible for maintaining grounds would not be an agent. However, those
with fiduciary responsibilities, such as lawyers, accountants, and those representing the System institution
in contacts with third parties would be an agent. Each System institution should review the risks
associated with its use of third parties and should expand or elaborate on the definition of agent,
depending on the System institution's need for conflict disclosures in those relationships. Special





consideration should be given to cyber security issues in third party relationships and information
technology specialists should be subject to especially heightened ethical controls and confidentiality
requirements.

Code of Ethics. The proposed rule would define **Code of Ethics™ as a written statement of the
principles and values the System institution follows to establish a culture of ethical conduct. The Code of
Ethics directs professionalism and discourages misconduct so that the best interests of the institution and
the System are advanced.

Conflict of interest. This definition would explain that a conflict can arise whenever a secondary
or non-work-related interest might unduly influence or materially impact a director's or employee's work-
related decision-making.

Employee. The proposed rule would define *"employee' to mean any individual, including an
officer, who works for the System institution. Every individual who works for the System institution,
including temporary employees and interns, would be part of the ethical corporate culture, regardless of
length or term of employment. System institutions should also consider whether and when third-party
contractors should be included in the definition of employee or agent.

Entity. The proposed rule would add *'sole proprietorship™ to the definition of “entity** in the
current rule and make other non-substantive changes.

Family. The proposed rule would include *'significant others™ in the definition of "*family**. The
System institution could elaborate on this definition, and consider whether to include cousins or civil
union partners.

Material. The definition of *'material* in the proposed rule is not substantively different from the
definition in the current rule. Each System institution must set its own specific parameters for what would
constitute a material financial interest or transaction. The dollar amount or value of material, in the
context of a financial interest or transaction, should be determined by the System institution board. This
should be based on the institution's needs for tracking and supervising the potentially conflicting business
and financial activities of its directors and employees.

Ordinary course of business. We would clarify that an ordinary course of business transaction is
one that is usual and customary **in the business in question*, on terms that are not preferential. Each
System institution must determine what activities and transactions are in the ordinary course of business.
Generally, a person provides goods or services in the ordinary course of business if the transaction is
usual or customary for the kind of business in which the seller or service provider is engaged or with the
seller’s or service provider’s own usual or customary practices. So, for example, a borrower sells crop
inputs (seed, fertilizer, etc.), and a System institution director or employee wishes to purchase the crop
inputs. A transaction in the ordinary course of business would mean that the borrower sells the crop
inputs at the price and terms common to others in the industry. It would mean that the director or
employee is typical of an ordinary purchaser of crop inputs in the industry. Also, the terms of the
arrangement should be consistent with the other transactions, if any, between this borrower/seller and
director or employee/buyer.

Another example involves services in the ordinary course of business, such as accounting, legal
or medical. A System institution director may need a lawyer. The fact that the best lawyer is a borrower,
does not preclude the director from engaging that lawyer for personal use, assuming no conflict, if the
terms of the engagement are usual or customary practices in the legal field. The director must pay the
lawyer at the going rate, the legal services must be of the kind the lawyer typically provides in the
business, and the relationship cannot have any preferential terms or discounts.

Preferential. The proposed rule would not change the definition of **preferential™ but would list it
separately from the definition of ""ordinary course of business™.

Reportable business entity. The proposed rule would change the term **controlled entity and
entity controlled by** and replace it with ""reportable business entity**. The proposed rule would provide
that a reportable business entity is an entity in which the reporting individual, directly or indirectly or
acting through or in concert with one or more persons, owns a material percentage of the equity; owns,
controls, or has the power to vote a material percentage of any class of voting securities; or has the power






to exercise a material influence over management of policies of such entity. We would make this change
to avoid confusion with the term **control™ in the corporate context, and to allow the System institution
discretion to determine how much interest represents a conflict. This determination may vary depending
on whether the entity is private, public, profit, or not for profit. The intent of this provision is to require
directors and employees to identify and report any business interest that is significant enough to create a
conflict of interest or the appearance of a conflict of interest when considered from the perspective of an
ordinarily prudent and reasonable person.

Resolved. We would define "'resolved™ to mean an actual or apparent conflict of interest that has
been addressed with an action such as recusal, divestiture, approval or exception, job reassignment,
employee supervision, employment separation or other action, with the result that a reasonable person
with knowledge of the relevant facts would conclude that the conflicting interest is unlikely to adversely
affect the person's performance of official duties in an objective and fair manner and in furtherance of the
interests and statutory purposes of the Farm Credit System.

Standards of Conduct Official. The proposed rule would modify the definition of Standards of
Conduct Official (or Official). Because of the variety of institution sizes and resources, we do not require
the Standards of Conduct Official to be a senior officer. However, the focus of this proposal is on
accountability in ethical conduct; therefore, the Official must be an employee who is an officer appointed
under § 612.2137(b), and must have the authority to report directly to the System institution board or
designated board committee on standards of conduct matters. The Official should be an employee who is
able to exert a positive influence in ethical matters on System institution directors and employees. The
Official would be independent in his duties related to standards of conduct. It may be practical for some
larger System institutions to appoint more than one Standards of Conduct Official.

Standards of Conduct Program. The proposed rule would define *"Standards of Conduct
Program™ to mean the policies and procedures, internal controls, and other actions a System institution
must implement to put into practice the requirements of this rule. The Standards of Conduct Program is
the totality of the policies and procedures, internal controls, audit, training, and other activities that
promote ethical behavior.

C. Standards of Conduct--Core Principles [proposed § 612.2136]

As mentioned in Section A, we would substantively revise and rename current § 612.2135
"Director and employees responsibilities and conduct--generally* as proposed § 612.2136 **Standards of
conduct--core principles.” Proposed § 612.2136 would establish principles that directors and employees
must follow in performing official duties. We specifically request comment on the effectiveness of the
proposed principles in reaching the objective of fostering a culture of ethical conduct.

Paragraph (a) would establish core principles. Paragraph (b) would set forth certain basic
minimum requirements to comply with the principles.

Proposed § 612.2136(a)(1) would set forth the first principle: to maintain the highest ethical
standards of the financial banking industry, including standards of care, honesty, integrity and fairness.
This principle establishes that these standards, important in the financial banking industry, are critical to
the conduct expected of a GSE. System institution directors and employees should consider ethical
conduct beyond reproach a component of their job responsibilities.

System institution directors and employees must avoid self-serving practices and hold
performance of their duties to the institution above personal concerns. They must not use their position
for personal advantage. Proposed 8 612.2136(a)(2) would set forth the principle that institution directors
and employees must act in the best interest of the institution. Proposed § 612.2136(a)(3) would set forth
the principle to preserve the reputation of the institution and the public's confidence in the Farm Credit
System. Proposed § 612.2136(a)(4) would set forth the principle to exercise diligence and good business
judgment in carrying out duties and responsibilities.

Proposed § 612.2136(a)(5) would state as a principle the responsibility to report, vet and make all
reasonable efforts to resolve conflicts and the appearance of conflicts in business relationships and
activities. As a corollary, proposed § 612.2136(a)(6) would set forth the principle that directors and






employees must avoid self-dealing and acceptance of gifts or favors that may influence or have the
appearance of influencing official actions or decisions. Proposed rules concerning acceptance of gifts are
set forth in proposed § 612.2137(d)(6). Proposed § 612.2136(a)(7) would require directors and
employees, if applicable, to fulfill fiduciary duties.

Proposed 8§ 612.2136(b)(1) would require institution directors and employees to comply with
their System institution's Standards of Conduct Program and Code of Ethics. Proposed 8§ 612.2136(b)(2)
would require institution directors and employees to comply with all applicable laws and regulations
when carrying out official duties. Applicable laws and regulations would include all FCA regulations and
Federal laws. Proposed 8§ 612.2136(b)(3) would require institution directors and employees to participate
in annual standards of conduct training, and to acknowledge participation with a written certification.
Section 612.2136(b)(4) would require directors and employees to report, under § 612.2137(e), known or
suspected illegal or unethical activities, and known or suspected violations of the institution's rules on
standards of conduct and Code of Ethics. Reporting would be made to the Standards of Conduct Official
or through the institution's hotline or other method consistent with the institution's procedures for
anonymous reporting.

D. Elements of a Standards of Conduct Program [proposed § 612.2137]

The proposed rule would consolidate current § 612.2160 **Institution responsibilities' with
current § 612.2165 ""Policies and procedures," in proposed § 612.2137 "Elements of a Standards of
Conduct Program." This section would require each System institution to establish a Standards of
Conduct Program that incorporates the principles established in proposed § 612.2136 and provide
resources for its implementation. A System institution may continue to use its existing Standards of
Conduct Program if it incorporates the core principles and satisfies the requirements of this proposed rule.

The Standards of Conduct Program would set forth specific guidelines on acceptable and
unacceptable business practices. Policies and procedures should include requirements and prohibitions as
necessary to promote public confidence in the institution and the System, and further the objectives of the
principles and this proposed rule. Each System institution should enhance these requirements with
comprehensive rules as necessary to meet System institution goals. Each System institution would be
required to allocate resources to administer the Standards of Conduct Program. This could include hiring
personnel in addition to the Standards of Conduct Official, if necessary, to assist in responsibilities such
as reviewing reports, providing training, and conducting investigations. It could include use of outside
counsel, especially if the Standards of Conduct Official is not an attorney, and whatever additional
resources are necessary to implement the Standards of Conduct Program and promote the ethical culture
of the System institution.

The System institution board is ultimately responsible for implementing the principles and for
compliance and oversight of the Standards of Conduct Program. Proposed § 612.2137(a) would require
each institution to establish a Standards of Conduct Program that sets forth the core principles in
§612.2136. Proposed 8§ 612.2137(b) would require the board of directors to appoint a Standards of
Conduct Official, defined as an employee, who would be responsible for carrying out the duties set forth
in proposed § 612.2170. To carry out these responsibilities and promote the ethical culture required by the
proposed rule, the Standards of Conduct Official should have a close relationship with the employees of
the System institution and be in a position of authority and trust. Because the board of directors is
ultimately responsible for compliance, the Standards of Conduct Official must have direct access to the
board or designated board committee on standards of conduct matters. The Standards of Conduct Official
would be required to meet periodically with the board or designated board committee as proposed in
8 612.2170(Q).

Proposed 8 612.2137(c) would require each System institution to adopt a written Code of Ethics
that states the institution's principles and values and guides directors and employees in ethical conduct.
These principles and values must include standards for appropriate professional conduct at the workplace
and in matters related to employment. The Code of Ethics would be a component of the Standards of
Conduct Program. To demonstrate commitment to its values and to provide transparency and






accountability in ethical conduct, the proposed rule requires each System institution to post its Code of
Ethics on the System institution's external (public) Web site.

Proposed 8 612.2137(d) would require each System institution to establish policies and
procedures to put into operation the Standards of Conduct Program and to comply with the provisions of
this proposed rule.

Proposed § 612.2137(d)(1) would require each System institution to establish policies and
procedures for reporting. At a minimum, these would include reporting requirements sufficient to identify
any conflicts of interest, actual or apparent; any business transactions with directors, employees,
borrowers and agents that are not in the ordinary course of business; any gifts; names of family members;
and reportable business entities (or other related party as determined by the System institution).

As defined in proposed § 612.2130, ordinary course of business means a transaction that is usual
and customary in the business in question, on terms that are not preferential. We believe the System
institution is in the best position to determine that which is an ordinary course of business transaction and
that which is favorable or preferential in its region. Therefore, each System institution should develop
policies and procedures to identify transactions that are preferential and not in the ordinary course of
business and report the transactions pursuant to § 612.2137(d)(1)(ii).

Generally, ordinary course of business means business procedures and practices consistent with
usual customs and practices in that line of business. Is the transaction of a type that other similar
businesses and their customers would engage in as ordinary business? Is the transaction, and its terms,
common in the specific industry? From an industry-wide perspective, is the transaction of the sort
commonly undertaken? The practices of others in the industry would be helpful in making the
determination.

Another consideration is the parties’ own past relationship and past practice. Is the transaction
ordinary in the context of the relationship already existing between the parties? A review of the parties’
prior conduct and practices would be helpful in making this determination.

Certain special situations bear discussion. Transactions between a director/employee and that
director’s/employee’s loan officer should be specifically addressed, and the general nature of these
transactions should always be reported because of the high potential for conflict, even if the transactions
are in the ordinary course of business. System institution policies and procedures should require reporting
for other ordinary course of business transactions that may have a high potential for conflict.

Compliance with proposed § 612.2137(d)(1) would require the System institution to develop a
method to monitor related-party transactions and make sure that directors and employees do not transact
business on preferential or favorable terms and do not take advantage of their employment or position
with the Farm Credit System in their business affairs. The policies and procedures should include specific
dollar amounts as appropriate, and other criteria for pre-event versus post-event reporting. Reporting
should include, at a minimum, financial transactions (recurring or one-time), and other relationships or
arrangements (monetary or non-monetary) between directors, employees, agents or
borrower/stockholders.

Proposed § 612.2137(d)(2) would require each System institution to establish policies and
procedures to address how conflicts of interest would be resolved through an action such as recusal,
divestiture, approval or exception, job reassignment, employee supervision, employment separation or
other action. To resolve conflicts of interest, the director or employee should cooperate with the Standards
of Conduct Official. Policies and procedures would include action taken in the event a conflict cannot be
resolved. Compliance with proposed 8§ 612.2137 requires that the System institution establish a process
to report, vet, and resolve conflicts of interest effectively. It would be read in tandem with proposed
8§ 612.2138, which speaks directly to directors and employees and sets forth their reporting requirements.

Agents, consultants and other third parties who represent the institution to the public, or upon whom
the institution relies for professional services, must be bound by the same ethical responsibilities to the
System institution and its borrower/shareholders as directors and employees. Proposed § 612.2137(d)(3)
would require each System institution to establish policies and procedures to make sure that agents file
conflict of interest disclosures, and that agents, consultants and other third-party contractors avoid





misconduct and conflicts of interests. These third parties must be notified that their engagement is
conditioned upon their agreement to avoid misconduct and conflicts of interest. These policies and
procedures should include a mechanism to report, vet and resolve any conflicts of interest between third
parties representing the institution and the System institution itself or its directors and employees. The
System institution should also consider having the agent or consultant acknowledge its Code of Ethics,
depending on the relative importance of the agent or consultant services to the institution. Consideration
should be given to the sensitivity of the services, for example third-party performers of Internet
technology or cyber security services should be subject to a high degree of scrutiny. Consideration also
should be given to whether the third party is covered by a professional code or standard that prescribes
ethical conduct.

The rule provides specific authority to each System institution to monitor and enforce its
standards of conduct rules and Code of Ethics. Violators should be subject to specific and appropriate
action, as determined by the System institution. Proposed § 612.2137(d)(4) would require each System
institution to establish policies and procedures for the enforcement of its Standards of Conduct Program.
This would provide the mechanism by which the institution takes action against any person who violates
the standards of conduct rules, Code of Ethics, or these regulations. This section places accountability for
enforcing the ethical conduct outlined in this proposed rule and fundamental to the health and viability of
the System institution directly with the System institution itself.

Proposed § 612.2137(d)(5) would require each System institution to establish policies and
procedures to apply and enforce the prohibitions set forth in proposed § 612.2139 and any other provision
in this subpart A.

Proposed 8§ 612.2137(d)(6) would require policies and procedures to prohibit gifts. These should
include a definition of gifts, and explanation of prohibited sources. Directors and employees are
prohibited from accepting gifts or favors that could be viewed as offered to influence or give the
appearance to influence decision-making or official action or to obtain information. A System institution
may determine that certain gifts, for example those valued at $25.00 or less, are so low in value (de
minimis) that they could not be perceived as influencing decision-making or official action. The System
institution may allow its directors and employees to accept gifts of little or no value. However, it may do
so only if it has policies and procedures in place that set forth controls that are consistent with the core
principles established in this proposed rule and with the requirements of Federal laws including FCA
regulations and the Federal Bank Bribery Act®. These policies and procedures would set forth the
maximum value of any individual gift that a director or employee may accept, and the maximum value of
gifts in the aggregate per year that a director or employee may accept. The policies and procedures would
include reporting requirements for gifts and rules for disposing of impermissible gifts.

Proposed § 612.2137(e) would set forth minimum requirements for internal controls for all
aspects of the System institution's Standards of Conduct Program.

Proposed § 612.2137(e)(1) would require the System institution to maintain all reports generated
under subpart A of the Standards of Conduct regulations including those required by § 612.2137(d)(1)
and records on any ethics investigations and determinations, for a minimum of 6 years. Proposed
8 612.2137(e)(2) would require internal controls to preserve the confidentiality of reports and other
information maintained under the Standards of Conduct Program.

Proposed 8§ 612.2137(e)(3) would require each System institution to establish a process for
anonymous reporting of suspected standards of conduct or Code of Ethics violations. A reporting hotline
is most effective when both internal parties (directors and employees) and external parties (agents,
borrowers, shareholders, applicants, and others) can report a complaint, misconduct, or tip for corrective
action without fear of retribution such as termination of employment, suspension, or other similar action.

Proposed § 612.2137(e)(4) requires periodic review of the Standards of Conduct Program for
consistency with current practices at the System institution, financial banking industry best practices, and
FCA regulations.

3 See 18 U.S.C. 215 and 18 U.S.C. 20.





Internal controls to prevent self-dealing and conflict situations should be monitored and evaluated
with an effective audit program. Proposed 8§ 612.2137(e)(5) would require each System institution to
arrange for periodic internal audits of the Standards of Conduct Program. The audit would identify
weaknesses, review and measure the effectiveness of the Standards of Conduct Program, and prescribe
necessary corrective actions. The audit would cover the entire System institution and include all activities
conducted by the System institution including through an unincorporated business entity (UBE), such as
those organized for the express purpose of investing in a Rural Business Investment Company pursuant to
8 611.1150(b). The audit would test for compliance and recommend corrective action as necessary, and
the results should be reported directly to the institution's board or designated board committee. The scope
and depth of the audit would be determined by the needs of the institution. The System institution would
document the audit process and results.

Proposed 8§ 612.2137(f) would require each System institution to establish and provide standards
of conduct training at least annually. This section should be read in tandem with § 612.2170. The
institution's Standards of Conduct Program and ongoing training would encourage directors and
employees to obtain counsel from the Standards of Conduct Official prior to engaging in transactions that
could be perceived as preferential or not in the ordinary course of business. The Standards of Conduct
Official could then provide advice to the director or employee on the permissibility of the transaction
under the institution's Standards of Conduct Program and these proposed rules, or prescribe actions that
would be necessary before or following the transaction to resolve a conflict of interest or the appearance
of a conflict of interest. Training must include updates, if any, to the Standards of Conduct Program and
Code of Ethics, and discussion of the System institution's procedures for the anonymous reporting of
violations. It must include education on prohibited conduct, conflicts of interest and reporting
requirements. Training on fiduciary responsibilities would be required, although the System institution
may elect to have that service performed by outside counsel.

E. Conflicts of Interest, Reporting of Financial Interests [new § 612.2138]

It is incumbent upon each System institution to adopt the standards of conduct core principles, to
make them part of the culture and lexicon of every director and employee. In addition, certain prescriptive
rules directed to employees and directors are necessary to realize a baseline ethical standard. The baseline
prescriptive requirements are set forth in proposed 88 612.2138 and 612.2139, and each System
institution should expand upon these prescriptive requirements as appropriate.

Section 612.2138 of the proposed rule would specifically address conflicts of interest and
reporting of financial interests. This section would require directors and employees to take affirmative
action to identify, report and resolve conflicts or potential conflicts of interest of which they are aware. It
is intended to compel each director and employee to take ownership of and invest in ethical
responsibilities.

Proposed 8 612.2138(a) would require each director and employee to identify, report and resolve
conflicts and potential conflicts. Proposed § 612.2138(b) would require that if a director or employee has
a conflict of interest in a matter, transaction or activity that is subject to official action, or that is being
considered by the board of directors, then that director or employee must disclose relevant non-privileged
information including the existence, nature, and extent of his or her interests; refrain from participating in
the official action or board discussion on the matter, activity or transaction (§ 612.2138(b)(2)); and not
vote on or influence the decision-making on the matter, transaction or activity (8 612.2138(b)(3)).
Working together with other provisions of the proposed rule, this section is intended to bolster loyalty to
the System institution and to reinforce personal responsibility and accountability in avoiding conflicts and
acting ethically.

Proposed § 612.2138(c) would require a director or employee to report conflicts of interest to the
Standards of Conduct Official at year-end and at such other times as may be required by the institution.
At a minimum, this section would require reporting of information sufficient for a reasonable person to
make a conflict of interest determination on any business matter to be considered by the System
institution. Reporting consistent with part 620 is also required.






Proposed § 612.2138(c)(1) would require directors and employees to report any interest that they
may have in any business matter before the System institution. This would include any interest in a loan,
or in an entity making a loan application, or any other direct or indirect interest in a matter that pertains to
the business of the System institution.

Proposed 8§ 612.2138(c)(2) would require directors and employees to report the names of any
family member who has transacted or is currently transacting business with the System institution. The
System institution should determine how best to capture reporting of current transactions, and should
consider whether to require a director or employee to report the name of a family member who has
engaged in a transaction in the past.

Proposed § 612.2138(c)(3) would require directors and employees to report all material financial
interests with any director, employee, agent, borrower or business affiliate of the System institution,
supervised institution or supervising institution.

Proposed § 612.2138(c)(4) would require directors and employees to report any matter required
to be disclosed by § 620.6 of this chapter, in accordance with System institution policies and procedures.
Proposed 8§ 612.2138(c)(5) would require directors and employees to report the names of

reportable business entities.

Proposed § 612.2138(c)(6) would require directors and employees to report the names of any
person residing in the home if such person transacts business with the System institution, or any
institution supervised by the System institution.

All the reporting in this section would be based on information the reporting individual knows or
has reason to know.

F. Prohibited Conduct [proposed § 612.2139]

As stated in Section A, we would consolidate current § 612.2140 *"Directors--prohibited conduct™
with current § 612.2150 ""Employees--prohibited conduct,™ in proposed § 612.2139 "'Prohibited
conduct." We would also incorporate current § 612.2157 **Joint employees™* and current § 612.2270
""Purchase of System obligations’* requirements in this section. Most of our revisions to the prohibited
conduct rules are straightforward and provide clarification of an intended prohibition. For example, we
would clarify that lending transactions with a party related to the System institution such as a director,
employee or a borrower is permitted, but only if on terms that are not favorable or preferential. We would
also add a new provision that would prohibit directors and employees from acting inconsistently with the
core principles.

Proposed 8§ 612.2139(a) would set forth the general prohibitions and their related exceptions for
directors and employees, and proposed § 612.2139(b) would set forth additional prohibitions specifically
for employees with their related exceptions.

Proposed § 612.2139(a)(1) would prohibit acting inconsistently with the core principles in
proposed § 612.2136.

Proposed § 612.2139(a)(2) restates the director and employee prohibitions on participation in
matters affecting financial interests in current 8§ 612.2140(a) and 612.4150(a), respectively.

Proposed § 612.2139(a)(3) restates the director and employee prohibitions on use of information
in current 88 612.2140(b) and 612.4150(b), respectively.

Proposed 8§ 612.2139(a)(4) would prohibit directors and employees from soliciting, obtaining or
accepting, directly or indirectly, any gift, fee or other compensation that could be viewed as offered to
influence decision-making, or official action or to obtain information. The System institution may
determine that a gift that has an insignificant value would not trigger this prohibition, and may develop
rules under which directors and employees may accept de minimis gifts. However, these System
institution rules must be consistent with Federal rules and regulations including FCA rules and the
Federal Bank Bribery Act. De minimis gifts may be accepted only as set forth under the institution's
properly established policies and procedures (see § 612.2137(d)(6)).

Proposed § 612.2139(a)(5) would provide that, among other things, a director or employee may
not knowingly purchase or otherwise acquire, directly or indirectly, unless through inheritance, any






interest (including mineral interests) in any real or personal property that is currently owned, or within the
12 past months was owned, by the System institution, supervising institution or any supervised institution
as a result of foreclosure, deed in lieu, or similar action. Like the current rule, the proposed rule would
allow a director to purchase such property only through public auction or similar open, competitive
bidding. By open competitive bidding, we mean bidding that is both competitive, allowing involvement
of all interested parties, and open and unsealed. Open competitive bidding affords all interested parties an
opportunity to counter-bid. The advantage to open bidding is that it discourages unethical behavior or
favoritism. A public auction can be accomplished on-line only if there is an opportunity for all who may
be interested in the auction to participate in the bidding process. A director may purchase acquired
property through open competitive bidding only if the director did not participate in the decision to
foreclose or dispose of the property, including setting the sale terms, and did not receive information that
could provide an advantage over other potential bidders or purchasers of the property.

The proposed acquired property prohibitions do not reflect a substantive change from the current
rule. We made revisions because the scope of misunderstanding and misapplication of the original
provision warranted further clarification of the current rule's intent. The prohibition would apply to
collateral acquired by a System institution, including collateral acquired directly or through use of an
acquired property UBE. This provision of the rule does not change or alter any rights a borrower may
have under title 1V, part C of the Farm Credit Act of 1971, as amended, 12 U.S.C. 2199-2202, or FCA
regulations promulgated thereunder.

Proposed 8§ 612.2139(a)(6) would provide that a director or employee must not directly or
indirectly borrow from, lend to, or become financially obligated with or on behalf of a director, employee,
or agent of the System institution, supervising institution, or supervised institution or a borrower or loan
applicant of the System institution. This section prohibits a director or employee from entering into a
lending or borrowing transaction with those who may have a financial relationship with the System
institution. Lending and borrowing relationships include providing loan guarantees or stand-by letters of
credit and similar forms of financial obligation.

FCA recognizes that there are many situations in which a director or employee may enter into
lending transactions or business relationships that involve other directors, employees, agents, borrowers,
or loan applicants in the ordinary course of business. Financing in the ordinary course of business, as
discussed earlier, is not a prohibited lending transaction. Each System institution should develop policies
and procedures governing ordinary course of business transactions that include rules for reporting.

The proposed rule requires every System institution to develop policies and procedures for
directors and employees to identify, vet, and resolve any lending transactions with prohibited sources that
are on preferential terms. Evidence of a director or employee engaging in a preferential business
arrangement with a borrower or other party related to the System institution would be a safety and
soundness concern and might be evidence of non-compliance.

Proposed § 612.2139(a)(7) restates the prohibitions in current § 612.2270 on purchasing System
obligations; and § 612.2165(b)(14) on purchasing or retiring preferred stock in advance of the release of
material non-public information.

Proposed § 612.2139(b)(1) restates the prohibition in current § 612.2150(d) on serving as an
officer or director of an entity other than a System institution, except that the proposed revisions would
not include the exception in current § 612.2150(d) that allows an employee of a Farm Credit Bank or
association to serve as a director of a cooperative that borrows from a bank for cooperatives. This
exception has been dropped because of the conflicts that would arise as a result of merger activity.
Proposed § 612.2139(b)(2) and (b)(3) restate the prohibitions in current 8 612.2150(j) on acting as a real
estate agent or broker; and current § 612.2150(k) on acting as an agent or broker; respectively. Proposed
8 612.2139(b)(4) restates the prohibition in current 8 612.2157 on joint employees, but allows an
employee of a bank to serve as an officer of a supervised association in its district in an extraordinary
situation if: both boards authorize the service, the duties and compensation at each institution are set forth
in writing, and reasonable notice prior to the assumption of duties is provided to FCA.





G. Standards of Conduct Official [proposed § 612.2170]

The proposed rule would enhance the role of the Standards of Conduct Official. The System
institution board of directors is responsible for creating and fostering the institution culture, and for
development of the Standards of Conduct Program. The institution board is also responsible for
compliance with the Standards of Conduct Program. Proposed § 612.2170(a) would require that the
Standards of Conduct Official must implement the Standards of Conduct Program. The Standards of
Conduct Official is the authority to whom directors, employees, agents and consultants turn for advice on
conflict of interest situations. Proposed 8 612.2170(b) would require the Standards Conduct Official to
provide guidance and information to directors and employees on conflicts of interest.

Proposed 8 612.2170(c) should be read in tandem with proposed § 612.2137(f) and would require
the Standards of Conduct Official to provide annual and new director and employee training. The training
would review the institution's standards of conduct rules and the Code of Ethics and discuss any updates;
review and discuss the anonymous reporting hotline or other reporting procedure; prohibited conduct;
directors' and employees' fiduciary duties (this training could be separate from the training of employees
who do not have fiduciary duties); the importance of identifying conflicts of interests and reporting of
financial interests; and annual and ongoing reporting requirements.

The proposed rule would require the Standards of Conduct Official to report periodically to the
board of directors or designated board committee on the Standards of Conduct Program and Code of
Ethics matters. Proposed § 612.2170(d) would require the Standards of Conduct Official to help directors
and employees identify conflicts of interest and report financial interests, in accordance with proposed
8 612.2138. The Official would make written determinations on conflicts of interest and determine how to
resolve them including by recusal, divestiture, approval or exception, job reassignment, employee
supervision, employment separation, or other action consistent with the institution's Standards of Conduct
Program as provided in proposed 8§ 612.2170(e). Proposed § 612.2170(f) would require the Standards of
Conduct Official to document all resolved and unresolved material or significant conflicts of interest. The
Standards of Conduct Official would be required to maintain documentation that explains how conflicts
are handled.

Proposed § 612.2170(g) would require the Standards of Conduct Official to report to the
institution's board of directors or designated board committee any instance of non-compliance with the
System institution's standards of conduct rules or Code of Ethics. It would also require periodic reporting
on the administration of the Standards of Conduct Program. These reports would include a review of the
Standards of Conduct Program required under proposed § 612.2137.

V. Regulatory Flexibility Act

Pursuant to section 605(b) of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.), FCA hereby
certifies that the proposed rule would not have a significant economic impact on a substantial number of
small entities. Each of the banks in the System, considered together with its affiliated associations, has
assets and annual income in excess of the amounts that would qualify them as small entities. Therefore,
System institutions are not "small entities" as defined in the Regulatory Flexibility Act.

List of Subjects in 12 CFR Part 612
Agriculture, Banks, banking, Conflict of Interests, Crime, Investigations, Rural areas.

For the reasons stated in the preamble, part 612 of chapter VI, title 12 of the Code of Federal
Regulations is proposed to be amended as follows:

PART 612--STANDARDS OF CONDUCT AND REFERRAL OF KNOWN OR SUSPECTED
CRIMINAL VIOLATIONS

1. The authority citation for part 612 continues to read as follows:
Authority: Secs. 5.9, 5.17, 5.19 of the Farm Credit Act (12 U.S.C. 2243, 2252, 2254).





2. Subpart A, consisting of 88 661.2130 through 612.2270, is revised to read as follows:

Subpart A--Standards of Conduct

Sec.

612.2130 Definitions.

612.2135 [Reserved]

612.2136 Standards of conduct--core principles.
612.2137 Elements of a Standards of Conduct Program.
612.2138 Conflicts of interest, reporting of financial interests.
612.2139 Prohibited conduct.

612.2140 — 612.2165 [Reserved]

612.2170 Standards of Conduct Official.

612.2260 - 612.2270 [Reserved]

Subpart A--Standards of Conduct
§ 612.2130 Definitions.

For purposes of this section, the following terms are defined:

Agent means any person, other than a director or employee, who currently represents a System
institution as a fiduciary in contacts with third parties or who currently provides professional services to a
System institution, such as legal, accounting, appraisal, cyber-security, Internet technology and other
similar services.

Code of Ethics means a written statement of the principles and values the System institution
follows to establish a culture of ethical conduct for directors and employees.

Conflicts of interest means a set of circumstances that creates a risk that actions or judgments
regarding a primary interest will be unduly influenced by a secondary interest. A conflict of interest (or
the appearance of a conflict of interest) may exist when a person has a financial interest in a transaction,
relationship, or activity that could materially impact that person's ability to perform official duties and
responsibilities in a totally impartial manner and in the best interest of the institution, when viewed from
the perspective of a reasonable person with knowledge of the relevant facts.

Employee means any individual, including an officer, working part-time, full-time, or on a
temporary basis for the System institution.

Entity means a corporation, company, association, firm, joint venture, partnership, sole
proprietorship, trust or other organization whether or not incorporated.

Family means spouse or significant other and anyone having the following relationship to either:
parent, spouse, son, daughter, sibling, stepparent, stepson, stepdaughter, stepbrother, stepsister, half-
brother, half-sister, uncle, aunt, nephew, niece, grandparent, grandson, granddaughter, and the spouses of
the foregoing.

Financial interest means an interest in an activity, transaction, property, or relationship with a
person that involves receiving or providing something of monetary value or other present or deferred
compensation.

Financially obligated with means having a legally enforceable joint obligation with, being
financially obligated on behalf of (contingently or otherwise), having an enforceable legal obligation
secured by property owned by another person, or owning property that secures an enforceable legal
obligation of another.

Material, when applied to a financial interest or transaction (including a series of transactions
viewed in the aggregate), means that the interest or transaction is of sufficient magnitude that a reasonable
person with knowledge of the relevant facts would question the ability of the person who has the interest
or is party to such transaction(s) to perform the person's official duties objectively and impartially and in
the best interest of the institution and its statutory purpose.






Mineral interest means any interest in minerals, oil or gas, including but not limited to, any right
derived directly or indirectly from a mineral, oil, or gas lease, deed or royalty conveyance.

Ordinary course of business, when applied to a transaction, means:

(1) A transaction that is usual and customary in the business in question on terms that are not
preferential; or

(2) A transaction with a person who is in the business of offering the goods or services that are
the subject of the transaction on terms that are not preferential.

Person means individual or entity.

Preferential means that the transaction is not on the same terms as those prevailing at the same
time for comparable transactions for other persons who are not directors, employees or agents of a System
institution.

Reportable business entity means an entity in which the reporting individual, directly or
indirectly, or acting through or in concert with one or more persons:

(1) Owns a material percentage of the equity;

(2) Owns, controls, or has the power to vote a material percentage of any class of voting
securities; or

(3) Has the power to exercise a material influence over the management of policies of such

entity.

Resolved means an actual or apparent conflict of interest that has been addressed with an action
such as recusal, divestiture, approval or exception, job reassignment, employee supervision, employment
separation or other action, with the result that a reasonable person with knowledge of the relevant facts
would conclude that the conflicting interest is unlikely to adversely affect the person's performance of
official duties in an objective and impartial manner and in furtherance of the interests and statutory
purposes of the Farm Credit System.

Standards of Conduct Official means a System institution employee who is appointed as an
officer under § 612.2137(b), and who reports directly to the board of directors or designated board
committee on Standards of Conduct and Code of Ethics matters.

Standards of Conduct Program means the policies and procedures, internal controls and other
actions a System institution must implement to put into practice the requirements of this rule and the
System institution's Code of Ethics.

Supervised institution is a term that only applies within the context of a System bank or employee
of a System bank and refers to each association supervised by that System bank.

Supervising institution is a term that only applies within the context of an association or
employee of an association and refers to the System bank that supervises that association.

System institution and institution means any Farm Credit System bank, association, or service
corporation chartered under section 4.25 of the Act, and the Federal Farm Credit Banks Funding
Corporation. It does not include the Federal Agricultural Mortgage Corporation.

§ 612.2135 [Reserved]

8 612.2136 Standards of conduct--core principles.

(@) If you are a System institution director or employee, you must:

(1) Maintain the highest ethical standards of the financial banking industry, including standards
of care, honesty, integrity, and fairness.

(2) Actin the best interest of the institution.

(3) Preserve the reputation of the institution and the public's confidence in the Farm Credit
System.

(4) Exercise diligence and good business judgment in carrying out official duties and
responsibilities.

(5) Report, vet, and work with the Standards of Conduct Official to resolve conflicts of interest
and the appearance of conflicts of interest in System business relationships and activities.





(6) Avoid self-dealing and acceptance of gifts or favors that may be deemed as offered, or have
the appearance of being offered, to influence official actions or decisions.

(7) Fulfill your fiduciary duties, as applicable.

(b) To comply with core principles, all System institution directors and employees must:

(1) Comply with the institution's standards of conduct and Code of Ethics.

(2) Comply with all applicable laws and regulations.

(3) Certify, in writing, participation in the institution's annual standards of conduct training.

(4) Timely report to the Standards of Conduct Official or through the institution's reporting
procedures under § 612.2137(e)(3) known or suspected:

(i) Ilegal or unethical activities; and

(i1) Violations of the institution's standards of
conduct and Code of Ethics.

§ 612.2137 Elements of a Standards of Conduct Program.

The System institution board is ultimately responsible for the implementation and oversight of,
and compliance with, the Standards of Conduct Program. Each System institution board of directors must:

(a) Establish a Standards of Conduct Program that sets forth the core principles in § 612.2136
and provide adequate resources for its implementation.

(b) Appoint a Standards of Conduct Official. Provide the Standards of Conduct Official:

(1) Authority to carry out responsibilities set forth in this subpart A; and

(2) Direct access to the System institution board of directors or designated board committee on
standards of conduct matters.

(c) Adopt a written Code of Ethics that establishes the System institution's values and
expectations for the ethical conduct of directors and employees. Include standards for appropriate
professional conduct at the workplace and in matters related to employment. Post the Code of Ethics on
the institution's external Web site with access for the public.

(d) Establish policies and procedures to:

(1) Institute requirements for directors and employees to comply with the Standards of Conduct
Program, including at a minimum, annual and interim reporting of:

(i) Actual or apparent conflicts of interest;

(if) Transactions not in the ordinary course of business;

(iii) Names of family members;

(iv) Reportable business entities; and

(v) Gifts under paragraph (d)(6) of this section.

(2) Address how conflicts will be resolved, and provide action(s) to be taken when a conflict
cannot be resolved to the satisfaction of the System institution;

(3) Address third-party relationships. Include policies and procedures to:

(i) Require agents to disclose conflicts of interest and act in a manner consistent with the ethical
standards of the System institution; and

(if) Notify agents, consultants and other third parties who represent the institution, or who
provide expert or professional services to the System institution that their engagement is conditioned
upon their agreement to avoid misconduct and conflicts of interest;

(4) Enforce and monitor the System institution's Standards of Conduct Program. Take
appropriate action against any director or employee who violates the standards of conduct rules, Code of
Ethics or the regulations under this subpart A;

(5) Apply and enforce the prohibited conduct rules set forth in § 612.2139 and any other Farm
Credit Administration rules in this subpart A; and

(6) Set forth rules prohibiting gifts. If the System institution allows directors and employees to
accept de minimis gifts, establish a de minimis threshold dollar amount per gift and an aggregate amount
per year consistent with applicable laws. Establish rules for disposing of impermissible gifts.






(e) Provide for Standards of Conduct Program internal controls to include at a minimum, a
process to:

(1) Maintain conflicts of interest and other reports required under this subpart A, including
paragraph (d)(1) of this section, along with any investigations, determinations and supporting
documentation, for a minimum of 6 years.

(2) Protect against unauthorized disclosure of confidential information maintained by the
institution, pursuant to this subpart A.

(3) Report anonymously known or suspected violations of the institution's Standards of Conduct
Program and Code of Ethics, through a hotline or other reporting procedure.

(4) Periodically review the Standards of Conduct Program to ensure continued adequacy and
consistency with changes in institution practices, financial banking industry best practices and Farm
Credit Administration regulations.

(5) Perform internal audits of the Standards of Conduct Program to:

(i) Review the effectiveness of advancing the core principles,

(i) Identify weaknesses;

(iif) Recommend and report necessary corrective actions directly to the institution's board or
designated board committee; and

(iv) Cover the entire Standards of Conduct Program across the System institution and include all
activities conducted through a System institution unincorporated business entity (UBE), including UBEs
organized for the express purpose of investing in a Rural Business Investment Company pursuant to §
611.1150(b) of this chapter. The System institution must determine and document the scope and depth of
the audit.

(F) Establish periodic standards of conduct training required under 8 612.2170(c) at least
annually.

8 612.2138 Conflicts of interest, reporting of financial interests.

(@) If you are a director or employee of a System institution you must, to the best of your
knowledge and belief:

(1) Identify conflicts of interest and potential conflicts of interest;

(2) Report conflicts of interest and potential conflicts of interest in any matters, transactions or
activities pending at the System institution to the Standards of Conduct Official; and

(3) Cooperate with and provide information requested by the Standards of Conduct Official to
resolve conflicts of interest and potential conflicts of interest.

(b) If you are a director or employee of a System institution and you have a conflict of interest in
a matter, transaction or activity subject to official action, or before the board of directors then you must,
to the best of your knowledge:

(1) Disclose relevant information including:

(i) The existence, nature, and extent of your interest; and

(i) The facts known to you as to the matter, transaction or activity under consideration;

(2) Refrain from participating in the official action or board discussion of the matter, transaction
or activity; and

(3) Not vote on, or influence the vote on, the matter, transaction or activity.

(c) If you are a director or employee, at least annually and at such other times as may be required
by your institution policies and procedures, you must report to the Standards of Conduct Official, in
sufficient detail for a reasonable person to make a conflict of interest determination, the following
information to the best of your knowledge or belief:

(1) Any interest you have in any business matter to be considered by the System institution;

(2) The names of your family members who have transacted or are currently transacting, business
with the System institution;

(3) All material financial interests with any director, employee, agent, borrower or business
affiliate of your System institution, or supervised or supervising institution;





(4) Any matter you are required to disclose under § 620.6(f) of this chapter;

(5) The names of entities that are reportable business entities to you; and

(6) The name of any person residing in your home if, you know or have reason to know, such
person transacts business with your System institution, or any institution supervised by the System
institution.

§ 612.2139 Prohibited conduct.

(a) If you are a System institution director or employee you must not:

(1) Act inconsistently with the core principles. You must follow the core principles set forth in
§612.2136.

(2) Use your position for personal gain or advantage. Do not participate in deliberations on, or
the determination of, any matter affecting your financial interest. Matters affecting your financial interest
include financial interests of a family member, a person residing in your home, or a reportable business
entity. You may participate in matters of general applicability affecting shareholders/borrowers of a
particular class in a nondiscriminatory way.

(3) Divulge confidential information. Do not make use of any fact, information or document not
generally available to the public that you acquired by virtue of your position. You may use confidential
information in the performance of your official duties.

(4) Accept gifts. Do not solicit, obtain, or accept, directly or indirectly, any gift, fee or other
compensation that could be viewed as offered to influence your decision-making, or official action, or to
obtain information.

(5) Purchase property owned by the institution. Do not knowingly purchase or otherwise acquire,
directly or indirectly except through inheritance, any interest (including mineral interests) in any real or
personal property that currently is owned, or within the past 12 months was owned, by your employing or
supervising institution, or any supervised institution as a result of foreclosure, deed in lieu, or similar
action. Exceptions: As a director, in addition to the inheritance exception, you may purchase such
property if you:

(i) Purchase the property through public auction or similar open, competitive bidding process;

(ii) Did not participate in the decision to foreclose or dispose of the property, including setting the
sale terms; and

(iii) Have not received information as a result of your position that could give you an advantage
over other potential bidders or purchasers of the property.

(6) Enter into loan transactions with prohibited sources. Do not directly or indirectly borrow
from, lend to, or become financially obligated with or on behalf of a director, employee, or agent of your
employing or supervising institution, supervised institution, or a borrower or loan applicant of the
employing institution. Exceptions: You may enter into transactions with family members and transactions
in the ordinary course of business as determined and documented by the written policies and procedures
of your institution.

(7) Purchase System obligations.

(i) Do not purchase any obligation of a System institution, including any joint, consolidated or
System-wide obligation, unless such obligation is part of an offering available to the public; and
purchased through a dealer or dealer bank affiliated with a member of the selling group designated by the
Federal Farm Credit Banks Funding Corporation or purchased in the secondary market.

(if) Do not purchase or retire any stock in advance of the release of material non-public
information concerning the institution to other stockholders;

(iii) If you are a director or employee of the Federal Farm Credit Banks Funding Corporation, do
not purchase or otherwise acquire, directly or indirectly, except by inheritance, any obligation or equity of
a System institution, including any joint, consolidated or System-wide obligations, unless it is a common
cooperative equity as defined in § 628.2 of this chapter.

(b) In addition to the prohibitions under paragraph (a) of this section, if you are a System
institution employee you must not:






(1) Serve as a director or employee of certain entities. Do not serve as a director or employee of
an entity that transacts business with your institution, another System institution in the district, or of any
commercial bank, savings and loan or other non-System financial institution. For the purpose of this
paragraph, *"transacts business™ does not include System institution loans to a reportable business entity;
service on the board of directors of the Federal Agricultural Mortgage Corporation; or transactions with
non-profit entities; or entities in which the System institution has an ownership interest. Exceptions: You
may serve as a director or employee of an employee credit union, and you may serve as an employee of
another System institution as permitted under paragraph (b)(4) of this section.

(2) Actas a real estate agent or broker. Do not act as a real estate agent or broker, unless you are
buying or selling real estate for your own use or for a family member or a person living in your home.

(3) Act as an insurance agent or broker. Do not act as an insurance agent or broker for the sale
and placement of insurance, unless authorized by section 4.29 of the Act.

(4) Serve as a joint employee.

(i) If you are currently employed as an officer with a System bank, you cannot serve as an
employee of a supervised association.

(ii) If you are currently employed with a bank, but not as an officer, you may be an officer of a
supervised association only if:

(A) Both boards authorize such service in an extraordinary situation;

(B) The duties and compensation at each institution is delineated in the board's approval; and

(C) Reasonable prior notice is provided to the Farm Credit Administration.

(iii) You may be both a non-officer employee at a System bank and a supervised association, if
employee expenses are appropriately reflected in each institution's financial statements.

88 612.2140 — 612.2165 [Reserved]

§ 612.2170 Standards of Conduct Official.

The Standards of Conduct Official must:

(@) Implement and enforce the institution's Standards of Conduct Program.

(b) Provide guidance and information to directors and employees on conflicts of interest.

(c) Administer periodic, but at a minimum, annual standards of conduct training to directors and
employees that includes:

(1) Procedures for the review of and recommendation for any revisions to the institution's
standards of conduct rules and Code of Ethics;

(2) Procedures for reporting anonymously known or suspected violations of standards of
conduct, Code of Ethics and unethical conduct;

(3) Rules for prohibited conduct;

(4) Fiduciary duties;

(5) Conflicts of interest and apparent conflicts of interest;

(6) Reporting requirements; and

(7) New director training within 60 calendar days before the beginning of the director's election
or term; and new employee training within 5 business days of the beginning of employment.

(d) Help all directors and employees identify conflicts of interest and report financial interests in
accordance with 8 612.2138.

(e) Make written determinations on how conflicts of interest will be resolved consistent with your
institution's Standards of Conduct Program.

(f) Document resolved and unresolved conflicts of interest that are material or significant.
Maintain documentation that explains how conflicts are being handled.

(9) Report to your institution's board of directors or designated board committee:

(1) Instances of standards of conduct or Code of Ethics non-compliance, promptly upon
completion of any investigation or determination; and










2 Administration of the Standards of Conduct Program, periodically as determined by the
written policies and procedures of your institution.

88 612.2260 — 612.2270 [Reserved]

Date: June 12, 2018

Dale L. Aultman,

Secretary,
Farm Credit Administration Board.






