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rust American 
.~.~ 

Flood Data Services 
-' 

May 20, ~OOg 

Farm Credit Administration 
J50 J Farm Credit Drive 
McLean, VA 22102-5090 
Via email at regcomm@fca.gov 

Re: Loans in Areas Having Special flood Hazards; Interagency Questions and Answers Regarding Flood Insul1Ulc~ 

Changes to the "Interagency Questions and Answers Regarding Flood Insurance" present the opportuniry for lenders 
to receive clarification and addirional guidance on issues that arise jn the course of their eOorts to comply with 
federal flood insurance regulations. As the leading provider and servicer of Standard Flood Hazard Determinations, 
First American Flood Data Services has a unique perspective on federal flood insurance regulations and how they 
impact the Nation'S n:gulated lenders. We are pleased for dtis opportuniry to share oW' comments on th~ proposed 
changes as well as to introduce other issues for which lenders frequenlly seek additional information or clarification. 
Regarding the proposed changes, First American makes the following suggestions and Ob:ierv8tions to the Agencies: 

~ctioJ'l T: 
•	 Question 1 ­

o	 We suggest that the answer mention that private Insurance may be available and that a lender may 
choose to require privately-obtained flood insurance per its loan agr~ement with the borrower 

a	 We suggest the following change: "Also, a lender is respomiblt for exercising sound risk 
management practices to ensW'e that it does not make n loan secured by a building or mobile home 
locat~d in an SFHA where no nood insurance is available undu th~ NFIP, if doing so would be 
an unacceptable risk." (Bold and italicized fom is used solely to identify areas of change). 

o	 We suggest that the answer mention that Government Sponsored Enterprises (GSEs) such as 
Freddie Mac and Fannie Mae may not purchase loans made on properties in SFHAs in 
communities which do not participate in the NFIP. 

•	 Question 3 .­
o	 We believe there should be a mention of the seller's responsibihty to norify the Director ofFEMA 

of change of servicer in the answer to this question. 
o	 We suggest that the answer make reference to "portfolio reviews" In this simarion. Along with the 

"safety and soundness" reference in the answer, some lenders may d~tennine that reviewing a loan 
or portfolio for compliance is advisable. 

Section II: 
•	 Que8tion 7 - We would suggest adding in the word "currently" when referencing the maximum caps 

related to the amount of flood insurance available, as shown in the answer to Quesrion 32, as these amounts 
are subject to change. 

•	 Question 11 ­
o	 We would suggest the following change LO more clearly state the apparent intent of this answer: 

"the maximum amoWlt of insurance available under the NFIP, which in this situation is the lesser 
of: 

the total maximum limit available (for each type of structure)fo, all structures ucuring 
'he loan and located in a SFHA. or 

•	 the total "insurable value" of all s.tructures (sl?e Question 7) securing th~ I(lan and 
locatf!d in a SFHA." 

o	 GiY~n the complexity of the issue, we suggest including one or more additional examples, such as 
one involving a property with a residence, a detached garage, a barn, and one or more commercial 
bUildings, some in the SFHA and some not, and with higher value amounts and loan amounts. 

•	 Question 13 - We would suggest the answer be expanded to provide an explanation of when requiring 
insurance beyond me minimum requirements might be considered, possible GSEs considerations, when 
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seeking insurance outside the NFIP may be applicable, and what "over-insured" means in mis context. 
Consider the following: 

o	 Yes. Lenders are pennitted to require more flood insurance coverage than required by the 
Regularion. Some lenders may require atlelut80% ofthe replacement value o/primary 
rl:$;delrca to ensure JhaJ Jhe NFIP policy Hlill pl'Ovide coverage for replaumt"J cost of the 
building. In/ad, GSEs, such aJ Freddie Mac and Fannie Mae, may require at least 80% of 
replacement value on loans th~ purchase. In siJuaJiom ill which the lender seeks to require 
flotJd insurance in an amount higher than the rnlUiMum cap/ot the property under tl,e NFIP. 
the borrower or lender may have to seek such coverage outside the NFIP Each lender has the 
r~sponsibiliry to tailor its own flood insurance policics and procedures to suit its business needs 
and protect its ongoing interest in the collateral. Lenders should avoid creating situations where a 
building is being "o"er-insured", such as requiring flOOd ;nsurOna up to the loon amount when 
the loun ihcludes the value ofunimprovedproperty and cu:ecds the Insurable value ofthe 
improved property. 

•	 Qu~stion 14 - We believe mention should be given to the fact that GSE's may hav~ maximum allowable 
deductibles. 

Section IV; 
•	 Question 18 - We suggest that the references and citations to FEMA's Flood Insurance Manual be 

updated to reflect the revised Flood Insurance Manual released on May I, 2008. 
•	 Question 19 - We suggest that the answer to this question should s{at~ that if B lender opts ro require a 

flood insurance policy at origination of a construction loan that such coverage will not take effect unti I 
comllruclion begins. 

Section V: 
•	 Question 22 ­

o	 We would suggest the following change: "Answer: A lender is required to make a detennination 
as to whether the improved property securing the loan is in an SFHA. If secured property is 
located in an SFHA, but not in a participating community .. " 

o	 The answer makes mention of the possibility of a lender requiring flood insurance on loans 
secu..red by propeny located in communities [hat do not participate in the NFIP even though the 
Regulations do not apply; should it also make mention of a lender's discretion to requirl! flood 
inslI1"8l1ce even if the improved property is nOt within the SfHA? 

o	 The "designated loans" would not be located in the SFHA, but rather the improved property 
securing the loans. Also, the definition of "designated loans" includ~s that the improved property 
~ecuring the loan is in a SFHA and is in a community which pwticipates in the NFIP where flood 
insurance under the NFIP is available. Thus. consider the following change: lOA lender must 
provide appropriate notice and require the purchase of flood insurance for loans s~clAr~d by 
'mptoJJ~d PI'Op~ny located in an SFHA in a participating communiry." 

Section VI: 
•	 Question 25 - Consider the following change: "The lender must require the individual unit 

ownerlborrower to purchase a flood insurance dwelling policy in the amount of at least $175,000, since 
there is no RCBAP ... " 

•	 Question 26 ­
o	 By introducing the coinsurance penalty in proposed Question 26 and the coinsurance penalty 

calcu/arion in proposed Question 28, there Seems to be the infc:renc~ thai the coinsurance p~nalt)' 

has an effect on a lender's regulatory compliance with the Act. Please confIrm that this tutorial is 
for informational purposes only. 

o	 The lender certainly has obligations under the Regulations to ensure that flood insurance is in 
plac~ and that its collateral is protected as per the Regulations, but advising borrowers of actual or 
possible risks outside ofrh~ Regulations is me responsibility of insurance professionals, such as 
the borrower's insurance agent. We would suggest the following changes: 

•	 Strike "Lenders are encouraged to apprise borrowers of this risk." 
•	 "It is incumbent on the lender [0 understand these limitations/or risk management 

purposes." 
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•	 Qut:stion 28 - Should there be an expanded explanation and example of the coinsurance penalty and how it 
i3 applicable') 

Section VII:
 
Question 31 - Whether or noe the building is in the SFHA or ill a comml11\iry in which flood insurance is
 
available. a flood determination would be required. Also. given that lenders may complere or obtain a
 
Standard Flood Hazard Determination Form at differcnt times during the process. and that the 'Regulations,
 
do not prescribe that a flood determination is to be obtained at the time of "appIiC8tion", then we suggest
 
the following change: "No While a line of credit secured by abuilding or mobile home is subject to rhe
 
R~glAlotlon and. therefore requires a flood determination. d~ws against an approved line do not require
 
funher determinations."
 

•	 QuutiOD 32 ­
o	 We suggest the answer provide some suggestion3 for a lender in the second lien position on the 

steps they can or should take to ensure coverage is correct on the first lien 
o	 We would suggest that the answer to this question specifically remind lenders of secondary loans 

to ensure that they ar~ added to any existing flood insurance policy's mor1gag~e clause. 
o	 We would suggest the following changes to the answer 

•	 "Example I: .... If Lender 8 were ro require oddiiional flood insurance only in an 
amounl equal to the principal balance of the second mortgage (S50,OOO morefof a total 
ofS115,OOO in cove,ag~), its interest in the secured property would not be fully protected 
in the event of a flood loss because Lender A would have prior claim on the first 
SIOO,OOO of any loss payment towards its principal balance of $\ 00,000, while Lender B 
would receive only $25,000 of the loss payment toward its principal balance of 
$50,000 ... " 

Section Xl: 
•	 Question S4 - Yn consideration of properties which are in Coastal Barrier Resources Areas, Otherwise 

Protect.:d Areas, or designated as Section 1316 under the Act, we would suggest changing the second 
criteria from "The community in which the property is located participates ill the NFIP" lO "Flood 
Insuranu under tire ACIIs aval/ablefor the improvedproperty securi"K tire loa". " 

Section XII: 
•	 Question 57 - The amoune of flood insurance which lenders mUSt require to be compliant under the 

Regulations is tied to the lender's interest, therefore, to avoid confusion, we would suggest the following 
changes "Answer· Among other things, a gap or blanket policy typically protecls tire impTt)ved 
property only inasmuch as the lender holds Ihe Joan, and therefore, may not be transferred when a loan is 
sold ... " 

~ction XlIl: 
•	 Question 58 ­

o	 Lenders are required to provide the borrower notification form when making, increasing, renewing 
or extending a loan secured by improved property located within a SFHA. which is not related to 
the "purchasing" ofa property. Further, the intent of the notice is to inform borrowers about the 
flood insurance requirements on the loan and the availabili£y of federal disaster assistance and is 
not to advise them on whether a property they may be "purchasing" is within an SFHA. 
Therefore, to clarify, we would suggest me following changes: '·Answer: No. The notiftcation 
form is used to notify the borrower(s) pUT$Uaht to tlu Act dlat tile Improved propeny securing 
the loan is located in an SFHA and tht!1ejore subject to certalnj100d Insurance requirements 
andfurther to inform the borrower about the possible availability offederal disaster 
anis/ance." 

o	 In the: Seprember 2007 MandaTOry Purchase of Flood IflS1Jronce GJ/idelines. FEMA mcJuded (in 
Appendix 4) a revised Sample Form of me Notice without a change in the actual Regulations 
(Appendix A to the Federal Agency's flood regulations). Should lenders be directed to utilize lh~ 

revised version made available in the 2007 publication, or is the original Sample Form also 
acceptable to Regulators? 
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a Because the Regulations require that the lender detennine if the building or mobile home securing 
the loan is located in a SFHA, we suggest the following change: ..... The SFHDF is used by the 
lender to determine whether the i"'pfolJ~d property securing the loan is locafed in an SFHA ... " 

Sedion XV: 
•	 Questions 64 aod 6S - We believe the proposed answers to these questions create new duties for lenders to 

comply with federal flood regulations and that these new duties constitute undue burdens for them nor 
considered in the legislative intent of the Act. These new duties include: 

o	 Identifying discrepancies between the lender's Standard Flood Hazard Determinarion and the 
NflP flood insurance policy. 

o	 Working to determine if discrepancies are "legitimate" accordmg to the Regulators, and 
documenting those cases 

o	 Resolving the discrepancies that are not legitimate 
o	 Involving borrowers in the Letter of Determination Review process through FEMA when 

discrepancies are not resolved 
o	 Incorporating processes to enSLlre rnat there is no mOre than "occasional" instances of unresolved 

discrepancies or be subject (0 violations and fines. 
Ultimate Iy, if the AgenCies were to agree to incorporate proposed Questions 64 and 65 into the final 
version of the "Interagency QUe9tions and Answers Regarding Flood Insurance", it would amounf to 
charging lenders with the duties of rating an insurance policy, which are the responsibili[)' of insurance 
professionals. The Act only requires the minimum omount of coverage a lender must require and does not 
speak to particular rating factors of the policy. Therefore, while we suppOrt guidance for the lenders on the 
possible consequ~nces of a mis-rating and we agree that cooperation should be encouraged between the 
lender and the insurance agent in such siruations, we do nor SUpPOr1 the changes in rhe Regulations that 
thes~ proposed questions and answers would effectuate. 

Section XVI: 
•	 QueMion 67 - This does not necessarily apply only to "loans on mobile homes". We would suggest 

guidance (eilher here or in Section TV) for the lenders on how flood detenoinations and the norice 
requirements are to be handled on a loan when the location of the building has not been determined. 

Ceneral Comment!! and ChBne.cN: 
•	 We suggest terms and phrases already defmed by the ACt and the NFIP are used as such throughout this 

document. In some cases, new terms are introduced in this proposed Q&A which may cause confusion for 
lenders. 

o	 For example: While the teno "inswable value" is defined (Qu~stion 7), the term "replacement 
value" is undefl1led but is used interchangeably with "insurable value" throughout. This may be 
confUSing to lenders. We suggest that use of such terms be modeled after insurance definirions in 
the Flood lmuroTlce Manual and used in a more consistent manner. 

•	 The following phrase is used frequemly: "A home equity loan is a designated loan, regardless of the lien 
priority, if the loan is secured by a building or mobile home located in an SFHA." See Question 30 fOf an 
example. For purposes of clarity, we suggest the following changes: "A home equity loan is a designafed 
loan, regardless of the lien pnoril), if the loan is secured by a building or mobik home Ihal is bolh located 
in an SFHA and/or which flood insurance Js a'llailable undu tht: A ct." 

In addition ro these comments to the proposed changes to the "Interagency Questions and Answers Regarding Flood 
Insurance", Fim American Flood Data Services would like to propose that the Agencies provide answers (0 the 
following questions thot, in our experience, arise frequently for regulated lenders: 

•	 What are the lender's obligations under the Regulations with respect (Q the annexation ofa property by one 
community from another with respect to flood determinations and the requirement of flood inSUr811Ct!'1 

•	 If it IS determined during the course of a loan that improvtd property securing a loan is in a SFHA where 
flood insurance is available, how long does 8 regulated lender have to send a notice? 

•	 If a regulated lender chll1lges their name, are they required to notify FEMA's designee of the change of 
idenri[)'? 
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• If a lender's flood determination provider is tracking a loan for map revisions for the life of the loan, does 
this have an impact on whether a lender can rely upon a flood determination when increasing, renewing, 
extending or purchasing a loan? 

• Is a separate Slandard Flood Hazard Detennination Fonn required for buildings on different properties 
e"c:n if the buildings are securing the same loan? This question has arisen because of a change to the 
Mandatory Pm-chase of flood Insurance Guidelines. In the previous version on page 33 under "lnsQ"uction 
for Using the SFHDF" it said "A separate SFHDF IS required on loans on adjacent properties." In the 
CWTem version, it now says on page 38, "A separate SFHDF is required for buildings on adjacent 
properties." 

Once again, First American Flood 08ta Services appreciates the opportunity to comment on the proposed 
"'nreragency Questions and Answers Regarding Flood Insurance." 

Zr~---..
 
JetlTumer 
Director of Compliance 
First American Flood Data Services 
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