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August 22, 2008
Submitted electronically
Gary K. Van Meter

Deputy Director

Office of Regulatory Policy

Farm Credit Administration

1501 Farm Credit Drive

McLean, VA 22102-5090
RE: Comments on regulatory burden; RIN 3052-AC39
Dear Mr. Van Meter:

AgriBank appreciates the opportunity to respond to the request for comments regarding regulatory burden that was published in the Federal Register on June 23, 2008. We thank FCA for your willingness to consider the effect of its regulations on our ability to operate in the most efficient manner possible in fulfilling our mission. We recognize the need for an arms length regulator and regulations designed to ensure the safety and soundness of System institutions. Our comments are submitted with the understanding that there is a need to balance the role of a regulator with our desire to operate in the most efficient manner possible.  

These comments are intended to supplement the Systemwide comments submitted to you by the Farm Credit Council. AgriBank fully supports the comments of the Farm Credit Council and urges you to consider the issues addressed therein as well as the following comments:
Part 611 Subpart C and 615.5230

These regulations prescribe in great detail how stockholders of System institutions will be allowed to nominate and elect the directors that represent their interest on a board of directors. We believe that there is nothing more sacred to a stockholder than their right to elect their board of directors in the manner that they believe best serves their interest, and to hold those directors accountable for fulfilling their fiduciary responsibility to those stockholders. These regulations create the impression that FCA, as an arms length regulator, is the party most capable of determining how the owners of an institution should choose their representation on a board of directors. We do not believe that an arms length regulator should insert themselves into that process by dictating to those stockholders in detail how they must act. We suggest that stockholders be allowed to nominate and elect directors in any manner they deem appropriate, as provided in the Farm Credit Act, so long as whatever process they choose provides for fair and equitable representation of all stockholders.
Section 612.2157 - Joint Employees

This regulation prohibits joint officers of a Farm Credit Bank and an association in the district of that bank. Such a prohibition prevents a Farm Credit Bank and association from voluntarily combining some or all of the operations of the two entities to achieve greater efficiency. More importantly, this regulation prevents the member owners of these institutions, and their elected directors, from determining the manner in which they choose to operate these interdependent institutions. We recognize that there may have been a need for such a regulatory prohibition at some time in the past; however such a need no longer exists. Boards and management of these respective institutions are capable of determining the business merits of such an arrangement and managing the issues presented by such joint management, including any conflicts of interest that might arise.
§ 614.4040 - Production credit associations. 
Subsection (a) limits the amortization of intermediate term loans over a period not to exceed 15 years. The Act does not limit the amortization of intermediate term loans to 15 years. Historically, some PCAs provided financing secured by real estate and amortized over a period greater than 15 years. Such loan terms constituted safe and sound lending, as the maximum 7-year loan maturity provided the PCA relative control over the credit and the flexibility to schedule amortization to meet the customer’s cash flow needs. Prohibiting amortization over a period greater than 15 years prevents PCAs from being able to meet the needs of creditworthy borrowers who desire such terms.  

Subsection (a) also provides that a PCA intermediate term loan may not be made solely for the purpose of acquiring unimproved real estate. This restriction has no statutory basis and creates inconsistency in that it does not apply in situations where the real estate offered as security is presently owned by the borrower. Thus, a PCA can make a loan solely for the purpose of financing real estate needs if the borrower already owns the security, but not if the security is being acquired.  

§ 614.4165 – Young, beginning, and small farmers and ranchers.
Subsection (b) requires that each affiliated direct lender association provide, annually, a complete and accurate YBS farmers and ranchers operations and achievements report to its funding bank, and the bank must provide the agency a complete and accurate annual report summarizing the YBS program operations and achievements of its affiliated direct lender associations. FCA provides the format of the required reporting and the definitions of "young," "beginning," and "small" farmers and ranchers for reporting purposes. 
The agency's current definitions are set forth in Revised Bookletter 040 issued on August 10, 2007. "Small" is defined as a farmer, rancher, or producer or harvester of aquatic products who normally generates less than $250,000 in annual gross sales of agricultural or aquatic products. This definition should be modified consistent with small borrower reporting utilized by the commercial lending industry, which is based on loan size rather than borrower income. Small farmers need less capital and less credit than larger farmers. Thus, the size of a loan request, particularly from small farmers, often reflects the size of the farming operation. In adopting a loan size approach to small business and small farm reporting, the OCC, FDIC, and the Federal Reserve Board concluded that the risk of inaccuracy is limited because loan size approximately correlates with the size of a business or farm borrower. Comparison testing by System institutions supports this conclusion, indicating farmers with low gross sales have small loans. Thus, adoption of this approach would lessen the burden of small farmer reporting for Farm Credit associations and banks by streamlining the process while maintaining data validity. In addition, this approach would help to equalize relative reporting burdens between System institutions and commercial banks in this area of operations.  
§ 614.4325 – Purchase and sale of interests in loans.

Subsection (e) requires each institution that purchases an interest in a loan to make an independent credit judgment on the credit worthiness of the borrower. This requirement imposes a substantial burden on System lender transactions involving the purchase of a group or pool or loans. This requirement should be deleted and System institutions should be permitted to underwrite loan participations on a composite analysis basis. Using this approach, the purchaser of a group or pool of loans would determine the extent of analysis required. This could include composite evaluation of loans through the use of credit scoring, query reports, or individual loan sampling, if necessary. The analysis also could entail evaluation of the originator or lead lender’s underwriting policies and loan servicing procedures; assessment of financial and operating statements; and review of loan pool characteristics such as secured/unsecured, term, amortization, minimum/maximum size, minimum ownership by pool administrator, industry concentrations, source of loans, pricing strategy, and reporting requirements. 

Subsection (h) obligates a funding bank that serves as agent in a transaction to purchase all loans from the association if the association determines that the loan does not comply with the terms of the agency agreement or the association’s loan underwriting standards. This purchase obligation creates a perpetual contingent liability on the funding bank’s balance sheet and thus prevents a funding bank from choosing to act in such a capacity. This provision should be removed as it serves no useful purpose and imposes an unacceptable burden.  
In the alternative, the regulation should be amended to require the association’s exercise of this “put” option within a specified period of time. We suggest a time period of not more than 12 months which is sufficient time to allow the association to make its determination. 

§ 614. 4460-4470 – Loan approval responsibility – Loans subject to bank approval.  

We believe that System banks should be removed from the loan approval process for loans made by an association to designated parties. As direct lenders, associations are fully capable of administering their own loan approval processes and implementing appropriate internal controls, including reporting of loan approval actions to their boards of directors.  

§ 627.2710 – Grounds for appointment of conservators and receivers.  

Subsection (b) prohibits a funding bank from enforcing the terms of its general financing agreement upon a default by an association without the prior approval of FCA. This is an unwarranted infringement on the bank-association contractual relationship that places the bank in the precarious position of entering into a lending relationship with an association without the ability to collect the indebtedness due absent the approval of a third party regulator. This requirement should be deleted and replaced with whatever notice requirement FCA believes is appropriate to ensure that they as the regulator are aware of any actions taken, or to be taken, by the funding bank.
We appreciate the opportunity to provide these comments and hope that they are of assistance to you in analyzing current regulatory burden. If you have any questions regarding the above, please feel free to contact me or any other AgriBank staff at your convenience.

Sincerely,
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William J. Thone

Vice President and General Counsel 
[image: image4.jpg]SERVING THOSE WHO SERVE
RURAL AMERICA





[image: image2.jpg]SERVING THOSE WHO SERVE
RURAL AMERICA




3

[image: image1.png]


[image: image2.jpg][image: image3][image: image4.jpg]